San Jose Bill Would Limit Political Spending
by Foreign-Influenced U.S. Corporations

Letter of Support Filed With the City Council of San Jose, California

Michael Sozan, a senior fellow at the Center for American Progress, submitted a formal letter
of support to the City Council of San Jose, California, in support of a recommended ordinance
that would limit political spending by foreign-influenced U.S. corporations. His testimony
before the council is provided below, with light edits for style and clarity. After his testimony on
March 22, 2022, the council and mayor voted 9-1 to support the recommended ordinance.’

Dear Mayor Liccardo, Vice Mayor Jones, and Members of the City Council:

I write in support of councilmembers’ memorandum directing staff to return to
Council with a draft ordinance requiring that corporations certify that they are

not foreign-influenced before making independent expenditures or contributing

to campaigns and independent expenditure committees.> If enacted, this people-
powered ordinance would help stop political spending by foreign entities, including
foreign investors who own appreciable levels of stock in U.S. corporations, thereby
protecting the city’s right to self-government. In recent weeks, this policy has taken
on additional importance in light of Russia’s invasion of Ukraine, given reports

that Russian investors—including sanctioned Russian oligarchs—own appreciable
amounts of American corporations.? Quite simply, the city should update its laws
to prevent foreign entities from influencing elections and ballot measures, which
should be the purview solely of the city’s voters.

I am a senior fellow at the Center for American Progress. Based in Washington, D.C.,
CAP is an independent, nonpartisan policy institute dedicated to improving the lives
of all Americans through bold, progressive policies. My democracy reform work at
CAP has involved research in the area of preventing political spending by foreign-
influenced U.S. corporations. I have submitted written and oral testimony on this
policy in several state legislatures and have worked closely with lawmakers at the
federal, state, and local levels to draft legislation to enact this structural reform. My
publications include a report and fact sheet analyzing this policy, with the report
republished in the Harvard Law School Forum on Corporate Governance.* These
publications may be useful as you consider the recommended ordinance.
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Summary

After reviewing the councilmembers’ memorandum, I conclude that the recom-
mended ordinance would provide an important tool to protect San Jose’s elections
and ballot initiatives from foreign influence and reduce the outsize role that corpo-
rate money can play in the results of elections and ballot initiatives. The common-
sense recommended ordinance would strengthen the right of San Jose’s residents
to determine the political and economic future of their city and help ensure that
lawmakers are accountable to voters instead of foreign-influenced corporations.
This recommended ordinance is particularly important given that foreign investors
now own approximately 40 percent of U.S. corporate equity, compared with just 4

percent in 1986, a stunning increase.’

The recommended ordinance would follow Seattle, Washington, which passed simi-
lar legislation in 2020 to protect its elections after a deluge of corporate political
spending by at least one foreign-influenced U.S. corporation, Amazon.® Moreover,
the New York State Senate recently passed similar legislation in a bipartisan vote,
and that bill is now pending in the state assembly.” Several similar bills have been
filed at the federal level by leading members of Congress, including Sen. Elizabeth
Warren (D-MA) and Rep. Jamie Raskin (D-MD).?

California certainly is no stranger to prodigious political spending by foreign-
influenced U.S. corporations. As I discussed in an op-ed published in The Mercury
News in 2020, multiple foreign-influenced companies, including Uber, Lyft, and
DoorDash, teamed up to spend more than $200 million to get their desired result
on Proposition 22, which invalidated a state law and allowed companies to clas-
sify their gig workers as contractors instead of employees.® This means that major
foreign investors played a role—at least indirectly—in determining the fate of
California policy.

Analysis

In the U.S. Supreme Court’s misguided decision in Citizens United v. Federal
Election Commission, the conservative majority gave American corporations the
ability to spend money in elections based on the premise that corporations are
“associations of citizens.”® However, many of the largest American-based corpo-
rations are owned appreciably by foreign entities. This creates a loophole in the
Supreme Court’s ruling, as recognized in a dissenting opinion by former Justice
John Paul Stevens: Foreign entities can invest in U.S. corporations, which then
spend large amounts of money from their corporate treasuries to influence the
results of elections and ballot initiatives.” This dangerous loophole allows foreign
entities to circumvent the long-standing federal prohibition against their partici-
pating directly or indirectly in U.S. elections.™
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The recommended ordinance proposes a cogent method to close this anti-demo-
cratic loophole by using bright-line thresholds to determine when a corporation has
appreciable foreign ownership. The ordinance would amend the municipal code to
define foreign-influenced corporations as any corporation—as defined by California’s
Political Reform Act—in which at least one of the following conditions is true:

1 percent or more of the total ownership interests of the corporation are held by a
single foreign entity.

5 percent or more of the total ownership interests of the corporation are held by
two or more foreign entities in aggregate.

The corporation is owned by a foreign entity that directly or indirectly participates
in decisions on the corporation’s political activities in the United States.

I note that the recommended ordinance reasonably does not appear to limit foreign-
influenced corporations from contributing money from their political action commit-
tees—where, by law, funds are derived from U.S. employees—nor does it limit either
contributions from executives or employees in their personal capacities or a corpora-
tion’s lobbying activities. Instead, the ordinance aims to limit spending directly from
corporations’ treasuries—spending that can be done via secret, dark money routes. It
is also important that the recommended ordinance not apply to nonprofit corpora-
tions or have any impact on individual immigrants in the United States.

Substantial support for foreign ownership thresholds

The foreign ownership thresholds used in this recommended ordinance are solidly
grounded in corporate governance and related law, even though at first glance, they
may appear to be relatively low. Moreover, the framework in the recommended
ordinance is constitutional under federal jurisprudence,® as discussed at length by
Harvard Law School professor Laurence Tribe in his letter filed in these proceedings.™

Corporate managers, governance experts, and regulators recognize that a share-
holder who owns at least 1 percent of corporate stock can influence corporate deci-
sion-making, including decisions about political spending.s Relatively few individual
shareholders ever own as much as 1 percent of a major publicly traded corporation;
if they do, their stock likely is worth hundreds of millions of dollars, if not more.*®
These rare shareholders can almost always get the immediate attention of corporate

executives and often have power over a corporation’s strategic direction.
As discussed at length and cited in my 2019 report:

The 1 percent ownership threshold is anchored in regulations of the U.S. Securities
and Exchange Commission (SEC) governing thresholds for shareholder proposals.
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Former Republican Chairman of the U.S. House Committee on Financial Services
Jeb Hensarling (TX) recognized—in the area of proxy contests—that shareholders
who own 1 percent of corporate stock are important players who have the very real
opportunity to influence corporate decision-making.

The Business Roundtable, an association representing corporate CEOs, also
acknowledged this dynamic. In fact, the Business Roundtable suggested a sliding
scale for considering shareholder proposals that would fall far below the 1 percent
threshold for the largest U.S. corporations—to a 0.15 percent share of ownership.

The higher 5 percent aggregate foreign-ownership threshold also has strong merit.
A significant number of smaller shareholders who band together may share a com-
monality—such as foreign domicile—which can influence corporate managers’
decisions in the manner described above. Additionally, where several shareholders
each own slightly less than 1 percent of a corporation but together own at least 5
percent of the corporation, the law cannot ignore the possibility that these smaller
shareholders could join forces to do what a single 1 percent shareholder could do
alone. Moreover, the Business Roundtable supported the right of a group of share-
holders to submit a proposal for consideration if those shareholders owned only 3
percent of a corporation’s shares."”

As Ellen Weintraub, longtime commissioner on the Federal Election Commission,
has written, the United States is not working its way down from a 100 percent
foreign-ownership standard; it is working its way up from the zero foreign-influ-
ence standard that a strict legal interpretation of federal law suggests.” When an
American-based corporation is not an “association of citizens,” any amount of for-
eign investment in a corporation should preclude management’s political expendi-
tures, a point argued compellingly by experts at the nonpartisan organization Free
Speech For People.”

Practical effect of foreign ownership thresholds

In my 2019 report, I analyzed data on foreign ownership of 111 U.S.-based publicly
traded corporations in the S&P 500 stock index. The results include the following:

When applying the 1 percent single foreign shareholder threshold, 74 percent of
the corporations studied exceeded the threshold.

When applying the 5 percent aggregate foreign shareholder threshold, 98 percent
of the corporations studied exceeded the threshold.

These 111 corporations voluntarily disclosed the very large sum of $443 million

spent in federal and state elections from their corporate treasuries in the years
2015, 2016, and 2017.
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Among smaller publicly traded corporations, 28 percent of the corporations that
were randomly sampled exceeded the 5 percent aggregate foreign-ownership thresh-
old. From this analysis, it appears that smaller publicly traded corporations may be
less likely to have as much aggregate foreign ownership as their larger counterparts
and therefore would likely be less affected by the recommended ordinance’s owner-
ship thresholds.

Process for corporations to determine foreign ownership

Corporations can and do regularly ascertain foreign-ownership thresholds.
Opponents’ arguments that this process is impractical are not well-founded.

According to testimony from former SEC counsel and Harvard Law School
professor John Coates, the vast majority of corporations are owned by a single
shareholder or a small, discernible group of shareholders, so it would be relatively
simple to measure levels of appreciable foreign ownership.>° Large publicly traded
corporations already collect this type of stockholder information for their annual
shareholder meetings, and sometimes more frequently, to allow votes regarding
off-cycle events.” Professor Coates’ testimony explains how corporations can rea-
sonably conduct the requisite inquiry to determine their levels of foreign owner-
ship. Finally, multiple publicly available finance-related websites supply detailed
information on corporations’ largest shareholders, as well as approximate data
regarding aggregate foreign ownership.>> If corporations do not know who their
owners are, then it only strengthens the case that those corporations should not
be allowed to spend to influence elections or ballot measures.

Conclusion

At a time of rising foreign interference in U.S. elections, San Jose should be com-
mended for helping lead the way in legislative efforts across the nation to take
proactive, commonsense steps to stop political spending by foreign-influenced
American corporations. The recommended ordinance does not appear to be aimed
at disincentivizing foreign investment in the United States but rather at setting
guardrails on when foreign-influenced companies can spend political dollars to
influence elections and ballot measures. The recommended ordinance would be a
big step forward in reassuring the people of San Jose that their democratic right to
self-government is protected.

I urge favorable consideration of the recommended ordinance. Please let me know if
I can be of further assistance.

Sincerely,
Michael L. Sozan
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