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Introduction and summary

In recent decades, detention and deportation have become the entirety of America’s
immigration enforcement strategy. This will strike many, perhaps even most,
Americans as both intuitive and inevitable. How else is the nation to enforce its immi-
gration laws? But U.S. Immigration and Customs Enforcement’s (ICE) mass detention
and deportation strategy is, in fact, both a sharp break from historic norms and neither
the only, nor the most effective, way to enforce immigration law. As a result of ICE’s
unprecedented mass deportation agenda, the United States now spends more on fed-
eral immigration enforcement than on all federal criminal law enforcement combined,’
and has removed more than twice as many people in the first two decades of the

21st century as in the entire previous history of the United States.” The brutality and
enormous investment in immigration enforcement have created a well-documented
humanitarian disaster® that has increasingly driven the American public to reject

ICE’s heavy-handed tactics.* However, less well-recognized are the ways in which that

agency’s enforcement-only approach has utterly failed as a law enforcement strategy.

This report suggests a new paradigm for interior immigration enforcement in the
United States that strives to be more humane,® in that it does not subject individuals
or communities to unnecessary suffering; more effective, in that increased compliance
with the law can be realistically and efficiently achieved; and more just, in that people

can, in practice, obtain the rights and enjoy the privileges the rules afford.®

A goal of the immigration enforcement system, like that of all enforcement systems, is
to maximize compliance with the law. Doing so will require, first and foremost, a legal
scheme that allows for realistic, sensible pathways to comport one’s conduct with the
law. The absence of such a realistic scheme is why, during the course of ICE’s 17-year
existence, compliance with immigration law has gone down, not up.” Since its creation,
ICE’s budget has increased 150 percent,® with immigration enforcement spending far
outpacing the U.S. inflation rate and the growth of the federal budget as a whole in
recent decades.” Meanwhile, based on the government’s own most recent estimates,

since the creation of ICE, the undocumented population has grown by 70 percent.'’
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The nation’s immigration courts also have accumulated an unprecedented and unman-
ageable million-case backlog."" Contrary to the rhetoric of some immigration restric-
tionists, that growth in the undocumented population and backlog in the immigration
courts cannot be explained by an increase in unauthorized immigration, as the rate of
unauthorized migration has been declining during ICE’s lifetime."* To be sure, deten-
tions and deportations have skyrocketed since ICE’s creation, but detentions and
deportations are means, not ends. Just as the goal of criminal justice systems is to reduce
crime rates, not to maximize incarceration, policymakers must judge the effectiveness
of America’s immigration enforcement system on the ultimate measure that matters:
compliance with immigration law. By that measure, while ICE’s heavy-handed tactics
have succeeded in terrorizing communities and dividing the nation, they have failed as a
law enforcement strategy. Thus, anyone who cares about fiscal responsibility or effective
law enforcement—not simply those who care about immigrant communities—should

be eager to rethink the United States’ immigration enforcement strategy."?

The new immigration enforcement paradigm proposed here requires that America rad-
ically rethinks the “substantive rules” to be enforced, which dictate who can be penal-
ized for immigration violations and what penalties can be imposed; the “mechanics of
enforcement” used to increase compliance with such substantive rules without putting
people in cages and tearing apart hundreds of thousands of families each year;'* and
the “procedural rules” governing enforcement, which guarantee a fair system con-
sistent with the norms of due process. Of course, interior immigration enforcement
does not operate in a vacuum. Other components of the immigration system, such as
border enforcement, future flow rules, and legalization programs, significantly affect
the dynamics of interior enforcement. These aspects of the immigration system are in

equally desperate need of reform but are beyond the boundaries of this report.

This report makes several recommendations that, collectively, would facilitate a dramatic

paradigm shift in the nation’s approach to interior immigration enforcement, including:
Revising the substantive rules of immigration enforcement:

+ Simplify and streamline deportation grounds. Policymakers can significantly improve
the efficiency and fairness of this system by replacing the current tangled scheme,
which includes more than 200 different grounds for removal,'* with a simple inquiry
into whether someone entered the country unlawfully or violated the terms of their

authorized entry, usually by staying beyond their authorized period.
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* Restore individualized discretion. Policymakers can further streamline proceedings
and ensure that judges are empowered to deliver justice by replacing the current
convoluted “relief” inquiry, which is comprised of a dizzying web of overlapping,
though significantly underinclusive, defenses to deportation, with a simple
proportionate sentencing phase. In this sentencing phase, an immigration judge
could consider all relevant factors in an efficient summary proceeding to determine
the appropriate penalty based on the individual circumstances, just as criminal court

judges do countless times each day.

Make lawful permanent residence truly permanent. Many Americans may be shocked
to learn that a significant percentage of individuals facing deportation are not
undocumented but are, in fact, lawful permanent residents (LPRs), also known as
green card holders, who have already gone through a thorough legal vetting process.
LPRs are the class of noncitizens with the deepest ties to the United States and

share unique rights and obligations otherwise restricted to citizens, such as draft
registration and the right to serve in the military, which make their connections to

the nation particularly strong and their removals particularly disturbing.

End the ahistoric entanglement between criminal and immigration law. The

current entanglement between immigration and criminal law, where a vast array
of mostly minor criminal convictions are now routinely used to trigger removal
proceedings, is a sharp break from historic norms. Despite its intuitive appeal,

the novel entanglement between criminal and immigration law has proved
impracticable and an impediment to justice. Using criminal convictions as the
front-end trigger for deportation has led to the most complex and cumbersome
legal issues in modern immigration law and to a system of double punishment that

is inconsistent with U.S. constitutional norms.
Revising the mechanics of immigration enforcement:

* Reduce reliance and spending on failed punitive enforcement strategies. The pattern
of throwing ever-increasing billions of tax dollars'® at ICE’s mass detention and
deportation regime can no longer be justified. The unprecedented investment in
punitive enforcement strategies during ICE’s nearly two decades of existence is a
failed experiment that has caused untold suffering in communities and failed to

increase compliance with immigration law.
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* Increase compliance through cooperative enforcement strategies that give individuals
a fair chance to comply with the law. The trend among other federal agencies is
increasingly to help regulated entities come into compliance, rather than to punish
noncompliance. The same humane and effective strategy could be employed in the
immigration arena because a significant percentage of undocumented individuals
are in fact eligible for legal status. Instead of needlessly funneling these individuals
into removal proceedings, the immigration system should give them a fair chance to
affirmatively apply for the forms of legal status that Congress made available to them.

* End the one-size-fits-all reliance on deportation by creating new scalable alternative
penalties for immigration violations. One primary driver of the cruelty of the
immigration enforcement system is that current law only gives immigration judges
a single penalty in their immigration toolbox—deportation—and that penalty is
grossly disproportionate to the overwhelming majority of immigration offenses. A
just enforcement system must also include a range of scalable penalties—such as
fines, community service, treatment programs, or probationary periods—that can be

adjusted to match the severity of the violation and the circumstances of the individual.

Replace preemptive immigration detention with proven alternative mechanisms

to promote appearance and compliance with court orders. Virtually every other
federal agency in the administrative state has found a way to enforce its civil
administrative scheme without putting people in cages. There is no reason why
deportation proceedings, or even the deportation process itself, must begin

with handcuffs. In place of inhumane, costly, and unnecessary detention, the
federal government can ensure appearance and compliance with court orders by
providing counsel and support for those who need it, through proven community-
based management programs, as well as incentives for compliance and reentry

services for those who ultimately face deportation.
Revising the procedural protections underlying immigration enforcement:

* Create a federal public defender system for indigent individuals facing deportation.
There is no other arena of American law where people are forced to litigate for
their liberty'” against trained government prosecutors, without any legal assistance
whatsoever. Recent research shows that as many as 44 percent of unrepresented
immigrants receive removal orders not because they do not have a legal right to
remain in the United States but because they cannot vindicate that right without the
help of a lawyer."® Due process requires that indigent individuals facing removal have

the right to appointed counsel.
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* Ensure impartiality and minimize political influence over immigration judges by
creating independent Article | immigration courts. Under current law, immigration
judges are appointed by and answerable to the attorney general, who also serves
as prosecutor, defending deportation orders in federal court. The dual conflicting
roles of adjudicator and prosecutor and the political influence of the current
structure have been weaponized in recent years, undermining even the pretext of
independent, impartial decision-making. Impartial merit-based decision-making can
best be ensured by making immigration courts, like the Tax and Bankruptcy courts,
independent Article I courts, which are established by and answerable to Congress,

not the president or his attorney general.

Full realization of the paradigm shift in interior enforcement this report proposes will
require significant legislative reform, which should be a high priority for the incom-
ing Biden administration and Congress. However, regardless of the prospects for such
near-term congressional action, it is critical that thoughtful policymakers and advo-
cates work now to develop a clear vision for the immigration enforcement system the
nation needs to build. Absent that clear vision, reform efforts will remain vulnerable to
dismissive critiques, and politicians, rather than impacted communities, will be left to

identify the goals of reform.

Moreover, some important components of these recommendations could be imple-
mented by the Biden administration alone through key near-term executive reforms.
Specifically, the Biden administration would not need Congress to implement pros-
ecutorial discretion guidelines that deprioritize enforcement against LPRs or others
who fall outside the removal scheme set forth below, to disentangle immigration and
criminal enforcement, to shift away from a punitive enforcement model and toward a
cooperative compliance enhancement mode, and to begin winding down the immigra-
tion detention system and scaling up access to counsel programs. Implementing such
executive reforms, while clearly and forcefully articulating a vision for a new humane,
effective, and just immigration enforcement paradigm, would not only improve the
function of the immigration enforcement system immediately but would also lay the

policy and political groundwork for the eventual legislative reform to come."
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Rethinking the mechanics
of immigration enforcement

In recent decades, heavy-handed punitive enforcement is the only model of immigration
enforcement Americans have seen across this country. As a result, detention and deporta-
tion are the only immigration enforcement tools most Americans know. However, there
are other tested and proven enforcement strategies available. Even in criminal justice
systems, there are increasing examples of successful, though still insufficient, moves away
from overly punitive enforcement strategies and toward diversionary and community-
based programs that help individuals comply with the law rather than merely punishing
noncompliance.”’ The nation needs a new paradigm for the ways it enforces immigration
laws—a paradigm that is more humane, significantly less expensive, and simultaneously
more effective at increasing compliance with immigration law. The mechanics of such an

enforcement paradigm could be built around the four central pillars articulated below.”!

Pillar 1: A dramatic reduction in the funding and scale
of punitive enforcement

The contemporary scale of detentions and deportations in the United States is
unprecedented. In the 20th century, the United States removed, on average, fewer
than 25,000 people per year.”> In comparison, in the 21st century, U.S. Immigration
and Customs Enforcement has removed more than 300,000 people per year.” In
1985, the daily population of detained immigrants was roughly 2,000.>* By 1994, the
population rose to about 6,000; by 2001, the population surpassed 20,000; and by
2008, the population reached 33,000 individuals in immigration detention on any
given day in the United States. In 2019, ICE established a new record daily popula-
tion of 52,000—a startling 2,500 percent increase since 1985.%° The enormous scale
of detentions and deportations in the contemporary immigration system is neither

a necessary nor a normal feature of immigration enforcement in the United States.
Indeed, at the outset of the 1980s, the nation had no significant permanent immigra-

tion detention facilities at all.?’
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ICE’s stated goal from the outset was, and remains, to deport every single person who

is potentially subject to deportation.”® This goal, and the unprecedented billions in tax
dollars devoted to it, has been the driving force behind the massive scale of punitive
immigration enforcement in the 21st century. However, 100 percent enforcement is

an unwise and unrealistic goal and not the way effective enforcement schemes operate.
A smart enforcement scheme must identify its optimal scale by balancing the societal
costs of punitive enforcement against the marginal additional compliance such enforce-
ment can achieve, and the societal benefits associated with that additional compliance.
For example, in some enforcement contexts, such as enforcement of safety norms by
the Nuclear Regulatory Commission, extremely high levels of enforcement are neces-
sary because even low levels of noncompliance risk significant harm to society. There is
growing consensus in other areas—such as tax law, as well as the regulation of mari-
juana, sex work, or quality-of-life crimes—that the cost and collateral harms associated
with high levels of punitive enforcement, the low deterrent value of severe enforcement,
and the relatively minor injuries to society associated with noncompliance lend support

for low punitive enforcement levels.”

The same is true of immigration enforcement. On one side of the equation, the human
and fiscal costs of excessive punitive enforcement are immense.** On the other side of
the equation, the societal harms associated with unauthorized immigration are clearly
contested in the political arena. However, the overwhelming weight of the evidence
demonstrates that immigrants, including undocumented immigrants, pose no height-
ened risk of criminality and, in the long run, undocumented workers are a critical net
benefit to the U.S. economy.*' Moreover, even if there were significant levels of harm
from noncompliance, high levels of punitive enforcement are only justified if they
actually work at reducing noncompliance. In fact, the weight of the evidence suggests
that ICE’s heavy-handed tactics are of limited deterrent value.* Accordingly, the first
pillar underlying a new just, humane, and effective immigration enforcement paradigm
is a dramatic reduction in the unprecedented billions of dollars currently allocated to

ICE and the resultant scale of punitive enforcement efforts.

Pillar 2: A mandatory preference for compliance assistance
over punitive enforcement

While a radical reduction in punitive enforcement is a critical component of develop-
ing a new workable immigration enforcement paradigm, that reduction alone will not
increase compliance with immigration law. In place of detention and deportation, the
United States needs a new mechanism to drive up compliance. Cooperative enforcement

is the strategy increasingly favored by administrative agencies outside the immigration
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context. Instead of punishing noncompliance, agencies should work to assist regulated
entities to come into compliance through education, outreach, and flexible implementa-
tion.> This is the approach favored by U.S. agencies such as the Occupational Safety and
Health Administration, the Securities and Exchange Commission, the Environmental
Protection Agency, and the Food and Drug Administration when they encounter a
corporation in violation of their regulatory scheme.* The people subject to potential
immigration enforcement should be entitled to the same opportunities to come into

compliance that are afforded to the corporations regulated by these agencies.

Unfortunately, the current immigration enforcement regime has it entirely upside
down. There are large categories of individuals who are both subject to potential depor-
tation but also eligible to obtain some form of legal status—such as someone who over-
stays their visa but is married to a U.S. citizen.” According to one study, approximately
14 percent of undocumented individuals are currently eligible for a pathway to lawful
permanent residence.** When lesser immigration benefits that provide temporary
protection from deportation, such as Temporary Protected Status and Deferred Action
for Childhood Arrivals (DACA), are included, the percentage could be even high-

er.’” Moreover, a critical component of cooperative enforcement strategies is flexibly
interpretation of legal requirements to allow maximum opportunities for individuals to
come into compliance. Adopting this approach in the immigration arena could dramati-

cally increase the category of individuals affirmatively eligible for legal status.

However, instead of diverting people with pathways to lawful status out of the deporta-
tion process, ICE routinely pursues deportation proceedings before providing these
individuals the opportunity to apply for the benefits that Congress has made available to
them. Or worse, ICE diverts people who have applied for lawful status into the removal
system.*® The unnecessary cruelty of subjecting such individuals to detention and
deportation ultimately drives up costs and drives down compliance. Enforcing the law is
not just about imposing the harshest possible penalty available. Enforcing the law must
also mean giving people the benefits that the law provides. Accordingly, the second pillar
requires that individuals must be afforded an opportunity to pursue any available affirma-

tive pathways to status before punitive enforcement proceedings can be initiated.

Prosecutorial discretion has been the mechanism traditionally used to select

between cooperative and punitive enforcement. However, for decades now, through
Democratic and Republican administrations alike, ICE’s prosecutorial discretion
practices have failed to realize the value of cooperative enforcement. Accordingly, in
place of individualized prosecutorial discretion, the system needs a mandatory prefer-

ence for helping individuals come into compliance when legal pathways are available.
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This can be done through a new “Intent to Initiate” Protocol, which would mean that,
before the initiation of removal proceedings, individuals would receive a notice of
intent to initiate. The notice would inform the noncitizen that, if they believe they are
eligible for any affirmative pathway to legal status, they must initiate the relevant affir-
mative application within 180 days or some other fixed reasonable period of time.*
Government-funded legal services would be available to assist individuals in screen-
ing for eligibility and preparing such applications.* Punitive enforcement proceed-
ings could only be initiated thereafter if the affirmative application process resolved
negatively or if an individual did not file an application within the prescribed period.
This innovation would drive down costs and drive up compliance rates. The enormous
expenses of detention and deportation would be replaced by an increased revenue
stream from affirmative applications, and compliance rates would rise as individuals
gained lawful status through affirmative applications. Moreover, this system would
help improve the workability of the historically overburdened immigration court
system by removing cases involving low-priority individuals whom Congress deemed

entitled to legal status.*!

Intent to Initiate Protocol

In order to ensure that individuals have a fair opportunity to access pathways to legal status that Congress created and to
avoid wasting enforcement resources on individuals who are eligible for lawful status, ICE should implement the Intent to
Initiate Protocol. Under this protocol, before ICE could initiate punitive enforcement proceedings, it would be required to

issue a “Notice of Intent to Initiate Enforcement Proceedings,” which would:

1. Notify recipients that if they believe they are eligible for some form of legal status, they must file an application with
U.S. Citizenship and Immigration Services (USCIS) within 180 days.

2. Provide recipients with a list of free community-based legal service providers who could screen them for eligibility and
assist them with preparing USCIS applications.

Thereafter, removal proceedings could only be initiated if no applications were filed or if they were not granted. This proto-
col would decrease both cost and human suffering while increasing compliance with immigration law.

Skeptics will likely argue that notices of intent to initiate removal proceedings will merely
enable people to take steps to avoid eventual apprehension. However, for the majority

of U.S. history, immigration enforcement proceedings were initiated with notices rather
than handcuffs.*> Moreover, to the extent the protocol involves connecting people with

legal services, study after study has demonstrated that individuals with lawyers regularly
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appear as required in removal proceedings.* In addition, when necessary, ICE could also
address concerns about potential nonappearance by, when necessary, enrolling individu-
als during the Intent to Initiate period in proven community-based management pro-

grams, which maintain ongoing contact with individuals and use support services, rather

than coercion, to successfully ensure that people appear in court when required.*

Pillar 3: Ensure proportionality by creating new scalable consequences

There will of course be some individuals who have no pathway to legal status. Even if new
measures dramatically reduce the scale of punitive enforcement, as discussed in Pillar
One, and give individuals a genuine opportunity to come into compliance with the law,
as discussed in Pillar Two, some subset of individuals will still face enforcement proceed-
ings in immigration court. The problem is that immigration judges currently have only a
single penalty they are permitted to impose—deportation—and that penalty is grossly
disproportionate to the overwhelming majority of immigration offenses.* A binary
choice between no penalty and the harshest possible penalty is not the way an effective
enforcement system works. That binary choice makes the U.S. immigration system func-
tion like a medieval criminal justice system, where the only two choices were no penalty
or the death penalty. Worse still, based in large part on changes to immigration laws in
the 1990s, in many circumstances, immigration judges lack the authority to even con-
sider whether deportation is appropriate based on the individual circumstances of the
case. Instead, mandatory deportation is now a common outcome for many immigrants.*
That is why immigration judges routinely lament the way their hands are tied, requiring

them to impose deportation orders that they believe are unnecessary and unjust.*’

Accordingly, the third pillar dictates that when punitive enforcement is pursued,
immigration judges must have available to them a set of scalable penalties that could

be imposed in lieu of deportation when appropriate. Compliance with such penalties
would then open up a pathway to permanent lawful status. Fines are one such scalable
penalty and are used pervasively in other administrative contexts. While the experience
of widespread overuse and misuse of fines in the criminal justice system counsels in
favor of caution,® it seems intuitive that virtually anyone faced with the choice between
a reasonable fine (tethered to an individual’s financial means) or deportation would opt
for the former. Indeed, as recently as 2001, there was a provision in immigration law
that permitted large categories of undocumented immigrants to pay a fine of $1,000 to
open up a pathway to legal status.* The program was highly successful at helping indi-

viduals gain legal status, and many in the immigrant rights movement have advocated
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for its reinstatement.* To be clear, in this system, fines would be used as an alternative
to deportation orders, not as additional penalties. Moreover, fines should not be the
only scalable penalty available. When appropriate, immigration judges should likewise
be empowered to order that individuals complete treatment programs, community ser-

vice, or probationary periods to become eligible for legal status in lieu of deportation.

Some will understandably bristle at the very concept of a penalty for migration.
Penalties are usually used to punish individuals who cause others harm. That concept
of penalties is at odds with the reality of a parent who brings their child to the United
States fleeing gang violence or an individual who enters the United States as a visi-

tor, falls in love with an American, and fails to leave within the time prescribed by

law. Indeed, there is a vast body of literature that documents the net positive impact
of migration on the United States as a whole.>! Moreover, there is an undeniable
hypocrisy in punishing migration in a system where the U.S. economy is dependent
in critical ways on immigrant labor, including labor from undocumented immigrants,
but provides no viable pathway for low-wage immigrant workers to migrate lawfully, or
even for many highly skilled and highly educated workers to remain. The central prob-
lem in these scenarios, however, is defects in the criteria for lawful admission to the
United States; such individuals should have lawful pathways available to them. Fixing
the admission criteria for the future flow of immigrants is a critical priority, but it is
beyond the scope of this report. What is undeniable is that every enforcement system
in American law, even those that prioritize cooperative enforcement, includes some
scheme of penalties for noncompliance. Thus, while penalties need not, and should
not, be the central feature of an immigration enforcement system, they will inevitably

remain a component of that system.

Pillar 4: Replace immigration detention with humane
and effective alternatives

While American society has grown numb to the wanton cruelty of unnecessarily jail-
ing immigrants—many of whom pose no risk of flight or danger to the community
and whose families also suffer the trauma of the separation®>—it is, in fact, a dramatic
break from historical practice. As discussed above, for the majority of U.S. history,
detention was not a significant feature of interior immigration enforcement.** For most
of this country’s history, enforcement proceedings and even the deportation process
itself were initiated with notices, not arrests, and the nation can return to that norm

without undermining the integrity of the system.**
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The ahistoric use and scale of detention in the contemporary immigration enforce-
ment system is driven more by the financial interests of the private prison industry and
the states and localities that rent out their jails to ICE than by any legitimate policy
interest.® This is not to suggest that the immigration court system has not struggled to
ensure the regular appearance of some individuals in proceedings. It has—and indeed,
nonappearance rates were a driving force behind the advent of the law requiring manda-
tory detention for many facing removal, which was passed in 1996.° However, the mas-
sive expansion of immigration detention since that time*” has failed to fix the problem,
as the rate of nonappearance today is identical to the rate in 1996.%® The data dem-
onstrate that, even with unprecedented investment, detention cannot ensure regular
appearance because it is impracticable and inhumane to lock up all those facing depor-

tation. Once again, ICE’s mass detention strategy has simply failed to deliver results.

So while the problem of nonappearance in immigration court is real, detention is

not the solution. Accordingly, an effective enforcement scheme must replace failed
immigration detention with humane alternatives that can achieve what the expansion
of detention has not: the regular systemwide appearance of individuals in immigra-
tion court. Thus, the fourth pillar of the new enforcement paradigm proposed here is
to eliminate preventative immigration detention®” and construct humane and effective

alternatives to ensure appearance and compliance.

That effort begins with counsel. Unlike in criminal court, there is no recognized legal
right to appointed counsel in immigration court.”” There is no other arena of American
law that requires individuals, including young children, to litigate for their liberty
against trained government prosecutors without any legal assistance whatsoever. The
absence of appointed counsel in deportation proceedings is a stain on the American
judicial system and offends the most basic notions of due process. Less intuitive, how-
ever, is the impact that the absence of counsel has on appearance rates. But study after
study has demonstrated that the most important way to improve appearance rates in
immigration court is to ensure individuals have lawyers.®’ For example, the most recent
publicly available data show that virtually every family (99 percent) released from
immigration detention that had a lawyer showed up for all of their immigration court
hearings.” In contrast, those without lawyers were significantly less likely (76 percent)
to appear consistently. In addition, last year, the overwhelming majority (93 percent)
of in absentia removal orders—orders issued when someone fails to appear in court

as required—were issued against unrepresented individuals.* It is no mystery why
lawyers improve appearance rates. Lawyers help ensure that individuals have accurate

information, and reminders when necessary, about the time and place of hearings.
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Lawyers also remove the terror of walking into an unfamiliar courtroom alone and of
litigating in one of the most complex arenas of American law, against trained govern-
ment prosecutors, without any legal training and often in a language the individual
does not understand. Accordingly, ensuring the appointment of government-funded
counsel for indigent individuals facing deportation is a critical step toward ensuring

regular appearance in immigration court.

In addition, community-based management programs, which provide supportive
services to those who need them, can promote regular appearance in court without
detention.”® Studies of dozens of alternative-to-detention programs have demonstrated
average compliance rates of 90 percent or higher, with some as high as 99 percent.®
Notably, these are not programs that merely replace brick-and-mortar detention with
virtual detention through dehumanizing electronic monitoring, nor are these the
problematic programs administered by the same private prison industry that is respon-
sible for the profit-driven growth of immigration detention. These results have been
achieved with supportive services from community actors working in the best interests
of the noncitizens they support. Moreover, because such programs are dramatically
less expensive than detention,®” if lawmakers redirect a portion of the billions of dollars
now spent on immigration detention to community-based management programs,
agencies could provide such supportive services to all those who need it and thereby

increase the system’s overall court appearance rate dramatically.

There is good reason to believe that those same steps—counsel and community man-
agement—will also help ensure compliance with removal orders. In addition, compli-
ance rates within the much smaller group of individuals under this new system who
would receive deportation orders can be further bolstered by providing affirmative
incentives for those who voluntarily comply. Canada has experimented with financial
inducements of up to $2,000 for such voluntary compliance,* which could be both
effective and cost-efficient since the United States spends, on average, $12,000 per
deportation.”” Other inducements for those who promptly and voluntarily comply
with deportation orders—including reduced wait times for lawful readmission and
continued access to earned domestic benefits such as Social Security—could also be
powerful tools to promote compliance.” Finally, applying lessons from the criminal
justice system regarding the power of reentry services could further increase compli-
ance. Providing supportive services—such as housing assistance, job placement, and
mental health services—to help individuals reintegrate into their countries of origin
would reduce the brutality of deportation and ease the terror that leads some people to

resist compliance with deportation orders.
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Rebuilding the mechanics of the U.S. immigration enforcement system around these
four pillars would help ensure a more humane, more just, and ultimately more effective
enforcement system. But reforming the mechanics of the system alone is insufficient.
To realize these goals, policymakers must simultaneously re-envision the system’s

substantive and procedural rules.
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Rethinking the substantive rules
governing immigration enforcement

Under the current regime, the immigration enforcement system is so incapable of
delivering just and humane outcomes that many people of good conscience reject the
very goal of increasing the system’s effectiveness. That is why reforming the mechan-
ics of immigration enforcement alone is insufficient and why it must also include
rethinking the substantive rules. These are the rules that dictate who can be subject to
immigration enforcement, what types of violations could trigger enforcement action,
and how to determine the appropriate penalties for such violations. The defects in the
current substantive scheme are vast but fall primarily into four categories: the unnec-
essarily cruel outcomes; the random and haphazard manner in which enforcement
occurs; the misguided entanglement with criminal justice systems; and the scheme’s
hyper-complexity, which has tied the immigration and federal court systems in knots.
These defects can be remedied in large part by enacting the substantive rules pro-
posed below, which would be significantly less complex and, as a result, more efficient
and effective than the current system. In addition, they limit that class of individuals
potentially subject to removal, excluding the categories of noncitizens with the deepest
ties to the nation, for whom deportation would be most painful and disruptive. Finally,
these measures would ensure that immigration judges are empowered to evaluate the
full circumstances of each case in a streamlined proceeding that is both more efficient

and more capable of delivering just and humane outcomes.

Identifying the defects in the current substantive immigration
enforcement regime

It is difficult to overstate the cruelty of the contemporary immigration enforcement
system. It is a system where toddlers stand alone in immigration court against trained
government prosecutors.” It is a system where long-term lawful permanent residents
with children, grandchildren, businesses, and communities that depend on them can
be deported based on a single decades-old offense as minor as simple possession of

a small amount of marijuana.”” It is a system where immigration judges are, in most
cases, prohibited from even considering the impact that deportation would have on
children and families.” The idea that no one should face deportation in a system this
broken should be intuitive.
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A significant component of the system’s cruelty is the randomness with which it oper-
ates. There are an estimated 24 million noncitizens living in the United States—includ-
ing both LPRs and undocumented immigrants.”* While the public generally perceives
of deportation as a punishment for unlawfully entering the country, that is but one

of more than 200 different removal grounds that exist in current law.” As professors
Adam Cox and Cristina Rodriguez wrote in The Yale Law Journal, “Congress’s radical
expansion of the grounds of deportation” means that in addition to the millions of
undocumented individuals subject to deportation, more than 4 million, or one-third
of all LPRs, are now also deportable at the whim of federal immigration authorities.”
However, in practice, even with unprecedented expenditures, the United States can
deport only a few hundred thousand individuals per year.”” With such a large swath of
the noncitizen population potentially subject to deportation, and without any system-
atic strategy or means to select enforcement targets, individuals enter the immigration
enforcement system largely by happenstance.” As a result, for noncitizens and their
families, life in the United States is like walking through an open field in a thunder-
storm. Enforcement is so random and unlikely that it rarely serves a deterrent function,
yet it is present and severe enough to be a constant source of terror that operates with
the cruelty and unpredictability of a lightning strike.

Beyond its cruelty and haphazard operation, the contemporary immigration enforce-
ment system has been burdened by an unprecedented entanglement with state crimi-
nal justice systems. While deportation proceedings are purportedly civil,” the area
where removal grounds have expanded most dramatically in recent decades involves
the categories of criminal convictions that can trigger deportation.** The large major-
ity of criminal convictions that can now trigger removal involve petty incidents such

as low-level shoplifting, simple possession of marijuana, unlicensed street vending,
and turnstile jumping.* Long-term LPRs, also known as green card holders, are most
often the subject of such removal charges, and they can face deportation based on such
minor incidents even decades after they occur and even based on changes to immigra-
tion law that occurred long after their convictions.* The disproportionality in permit-
ting such crimes, which often do not result in any jail time at all in the U.S. criminal
system, to trigger a lawful resident’s lifetime of exile from their family and home in the
United States is self-evident. But disproportionality is only part of the story. Regardless
of the severity of the crime, imposing deportation for criminal convictions is akin to
imposing a second punishment. Subjecting noncitizens to such double punishment

in removal proceedings, which lack the constitutional protections afforded in criminal

proceedings, offends basic notions of equality and fair play.
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Moreover, the entanglement of federal immigration enforcement and state criminal
justice systems has undermined the effectiveness and fairness of both systems. The
entanglement has created a rift between immigrant communities and local police that
has been detrimental to public safety®® and has increasingly led localities and states to
refuse to assist in federal immigration enforcement efforts.** On the federal side, the
entanglement has imported the defects and racial disparities of the criminal justice
system into deportation proceedings.* In addition, regardless of one’s view of the
merits of such entanglement in theory, relying on criminal convictions as triggers for
removal has proven entirely unworkable in practice. Multiple U.S. Courts of Appeals
have recognized that, because all 50 states have their own unique criminal codes, the
legal analysis necessary to determine whether a conviction under a particular state
criminal statute satisfies a federal definition of a deportable offense “is overly complex
and resource-intensive and often [leads] to litigation and uncertainty”* The result is a

legal scheme that is enormously difficult to navigate for courts and litigants alike.

While the criminal-immigration intersection is perhaps the most extreme example,

it is by no means the only example of the hyper-complexity of the current substan-
tive enforcement regime. Removal proceedings begin with a determination of
“removability”® With more than 200 different potential removal charges, many
involving the labyrinthian criminal-immigration analysis, this phase of the proceedings
alone can devolve into protracted litigation. However, in the majority of cases—those
involving charges of unlawful entry or overstaying a visa—this determination can be
relatively straightforward. If an individual is determined to be “removable,” proceed-
ings advance to a second phase wherein the noncitizen is required to identify if there
is any form of “relief from removal” to which they are entitled. There is a long list

of various forms of relief and waivers, including, but not limited to: cancellation of
removal for certain permanent residents, cancellation of removal for certain nonper-
manent residents, adjustment of status, asylum, withholding of removal, protection
under the Convention against Torture, special immigrant juvenile status (SIJS), 212(c)
relief, registry, 212 (i) waivers, 212(h) waivers, U visas, and T visas.*® Each form of
relief has its own, often complex, eligibility criteria and some also require collateral
legal proceedings before federal immigration agencies or state courts.*” Identifying an
appropriate form of relief, and determining and establishing eligibility for such relief,
can thus be a convoluted and complex task that is often impossible to accomplish
while detained and unrepresented. In addition, because there is no graduated pen-
alty scheme—it is deportation or nothing—unlike in virtually every other arena of
litigation, there is no opportunity for negotiated settlements or plea bargaining. As a
result, immigration judges must hold trials (referred to in immigration court as “indi-

vidual hearings”) and/or issue contested legal decisions in the large majority of cases.
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The resultant complexity and inefficiency have been primary factors in creating the

million-case backlog that is currently crippling the immigration enforcement system.”

Layered on top of these substantive defects is a serious and growing challenge to
the legitimacy and objectivity of the immigration courts. Immigration judges are
appointed by and answerable to the attorney general, who also serves as prosecutor,
defending deportation orders in federal court. These dual conflicting roles, and the
ultimate presidential control over the immigration “police,” prosecutors, and judges,
present a substantial impediment to the independence of the immigration courts.
The problem is long-standing but has grown more profound in recent years.”" As one
immigration judge has explained, the attorney general’s control over immigration
courts “curtail[s] Immigration Judge decisional independence [and] threatens the
very foundation upon which the Immigration Court system is based.””* Ultimately,
the current system has subjected judges to political and prosecutorial pressures that

undermine the fairness of the system.”

Collectively, these factors mean that enormous resources are expended on an extraor-
dinarily inefficient enforcement scheme that delivers largely random results unteth-
ered to societal notions of justice and human decency. It is a scheme that has been
ineffectual at increasing compliance with immigration laws and has made the limited

legal rights prescribed by Congress unavailable to beneficiaries on a reliable basis.

Envisioning a humane, just, and effective substantive
enforcement scheme

In constructing new substantive rules to be employed in enforcement proceedings,

it is essential not to lose sight of the fact that, pursuant to Pillars One and Two of the
recommendations above related to the mechanics of enforcement, such proceedings
would be a significantly less prominent feature of the nation’s immigration enforce-
ment system. Many individuals who today would land in removal proceedings would
avoid such proceedings altogether because they would be able to avail themselves of
affirmative pathways to status or because their cases would not be sufficient priorities
to warrant utilization of the system’s significantly scaled-back punitive enforcement
resources. But inevitably, in some smaller category of cases, punitive enforcement
would still be deemed appropriate. Accordingly, it is critical to redress the cruelty and
dysfunction of the current enforcement regime. This could be achieved in large part
by implementing a new two-phase process for immigration enforcement proceedings
that is much simpler, much more efficient and easier to navigate for courts and litigants

alike, and that is much more capable of delivering just and humane results.
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Exempting lawful permanent residents from deportation

A critical initial step in a humane, effective, and just enforcement
regime is to categorically exempt LPRs from deportation. This
would shrink the proverbial haystack, focus resources, and pre-
vent unnecessary cruelty. Exempting LPRs from deportation will
strike many as a radical reordering of the U.S. immigration scheme
because durable protection against deportation has long been a
paradigmatic distinction between such permanent residents and
naturalized citizens. Naturalization—the process of moving from
permanent residence to citizenship—has traditionally been the mo-
ment when the nation makes inclusion in the national community
virtually irrevocable. Lawful permanent residence is somewhat of a
misnomer because the permission granted to remain in the United
States is indefinite but not necessarily permanent. However, there
is no reason that the decision regarding irrevocable inclusion could
not be made at the moment of admission to permanent residence
rather than naturalization.

Indeed, the process of becoming a permanent resident involves the
same type of application and careful vetting as naturalization.* The
United States grants durable protection against deportation to natu-
ralized citizens because that certainty catalyzes productive personal,
familial, and economic investment in a way that leads to benefits for
society as a whole. Moreover, the brutality of uprooting someone
from such settled expectations and the hardships that doing so
would cause to families and communities is intolerable in a civilized
society. Those same considerations apply with virtually equal force to
permanent residents. Indeed, for most of U.S. history, the deporta-
tion of lawful residents was a minor, at times nonexistent, feature of
the U.S. immigration system. But in recent years, tens of thousands of
LPRs, who thought the United States was their permanent home—
even LPR veterans who served honorably in the U.S. military—have
been deported.*® Their cases tend to be among the most complex in
the system and, as a group, they have the deepest ties to the United
States, making their removal particularly painful for themselves, their
families, and their communities. Moreover, unlike other immigrants,
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LPRs can be exempted from deportation without undermining the
government'’s power to define the boundaries of the permanent
national community.

One important distinction between the vetting process related to
applications for LPR status versus citizenship is that the law builds in
a required period of residence prior to citizenship—usually three to
five years.”” This period serves as something of a probationary period
during which an applicant demonstrates that they will be a produc-
tive permanent member of the national community. Many people ap-
plying to adjust their status to LPR have also lived in the United States
for years, and those years of residency could serve the same function.
But certain categories of individuals are granted immigrant visas
before they ever set foot in the United States and are admitted to LPR
status upon arrival.® For these individuals, and others who may apply
to adjust their status to LPR shortly after arrival, the government may
not have sufficient information to make the weighty determination
of permanent irrevocable membership in the national community.
Accordingly, it would be sensible to expand the current conception of
“conditional residence” to include anyone granted LPR status abroad
or after having resided in the United States for fewer than three
years.” At the conclusion of the three-year conditional residency pe-
riod, such individuals would have an obligation to submit a request to
remove conditions and therein would be required to provide updated
information on the original applications. Any negative developments
during the conditional period could be considered in determining
whether to remove conditions or revoke the status. Absent any nega-
tive developments, the government would be obligated to remove
the conditions and the individual would become an LPR.

Accordingly, one critical component of a humane, just, and effective
immigration enforcement system should be to make permanent resi-
dence truly permanent by exempting LPRs, like naturalized citizens,
from deportation.'® All other noncitizens would remain potentially
subject to immigration enforcement proceedings.



These proceedings, as set forth below, would be bifurcated in structure, drawing on but
improving upon the existing divide between the removability and relief phases of the
current enforcement scheme. As discussed above, such punitive enforcement proceed-
ings should be utilized sparingly and only after someone has been provided a fair oppor-

tunity to come into compliance through filing any relevant affirmative applications.

Phase 1: Simplifying deportability

Phase one of this system, akin to the current removability determination in removal
proceedings, would be greatly simplified to include only two potential charges: 1)
unauthorized entry; and 2) presence in violation of law. Unauthorized entry would
include people who entered without inspection—crossing the border at an unauthor-
ized location to avoid inspection—and people who obtained entry through fraud—
such as through use of fake documentation or through material misrepresentations.
Presence in violation of law would include people who entered lawfully but who stayed
beyond the period authorized or who otherwise violated the conditions imposed on
them.'”" These two charges represent the large majority of current cases and, if LPRs

are excluded from the system, the overwhelming majority.'®*

Critically, however, these charges would be subject to a statute of limitations, such that
enforcement proceedings could only be initiated within some reasonable period of
time after the unauthorized entry or the violation of law initially occurs. The concept
of a statute of limitations is a foundational concept in American law and its precur-
sors.'® Statutes of limitations ensure fairness to the accused, to the degree they will
not be called upon to produce witnesses or evidence of events after an unreasonable
period. They also protect the resources of the system by screening out the oldest cases,
where the public interest in enforcement is likely to be diminished. And critically, they
ensure that there comes a time when “the slate has been wiped clean” and thereby
incentivize productive investments in families and communities.'™ While none exists
presently,'® there is ample precedent for a statute of limitations in deportation pro-
ceedings.'” Moreover, there is already a default five-year statute of limitations for civil

proceedings built into federal law."'”

Applying the default five-year statute of limitation rule in the immigration context

would reduce the burden on immigration courts significantly—removing approximately
one-third of all cases—and would ensure that those who have built a productive life and
family in the United States could not be uprooted based on violations from long ago.'®®
Over the most recent five years of publicly available data, the nation’s immigration courts
received approximately one-third more new cases (1.738 million) than cases they were
able to complete (1.154 million)."” This mismatch between cases coming into and out of

the immigration court system is the primary driver of the courts’ unmanageable backlog.
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Accordingly, the innovation of a five-year statute of limitations alone, and the one-third
reduction in new cases it would cause, would dramatically improve the functioning of the

immigration courts by balancing out the flow of cases coming into and out of the system.

Under this new system, undocumented individuals would remain subject to potential
removal upon presentation of straightforward, timely proof of their alleged violations
of immigration law. Accordingly, immigration and federal courts would no longer need
to expend their limited resources on the hyper-complex analysis currently required

to assess removal charges based on criminal convictions.''* This does not mean the
government would not have an opportunity to consider criminality. By definition, once
LPRs are removed from the category of individuals who can be subject to deportation,
all other noncitizens will have to come before federal immigration officials in affirma-
tive applications or could be brought before an immigration judge before they can

be granted permanent lawful status.'! In either situation, the adjudicator would have
broad discretion, as they do now, to consider the fitness of the individual for permanent
admission to American society. Part of that assessment, discussed further below, must
be an evaluation of the likely impact an individual would have on the national com-
munity, for better and for worse. Past criminality is relevant to that analysis whenever

it bears upon future dangerousness. In enforcement proceedings, this analysis would

occur in the streamlined, second phase of removal proceedings, set forth below.'"?

This shift would eliminate the most complex and cumbersome legal issues now facing
immigration and federal courts and would thus improve the efficiency of the immigra-
tion courts dramatically. Moreover, this shift would go a long way toward addressing
the ways in which the unprecedented entanglement between the immigration and
criminal justice systems has undermined the effectiveness and fairness of both immi-

gration enforcement and crime fighting.'"

Phase 2: Streamlined proportional sentencing

If the government is able to prove that an individual made an unauthorized entry or
is present in violation of law, proceedings would progress to a second phase.'** This
second phase would be akin to the sentencing phase in a criminal case, wherein both
parties could present evidence of all positive and negative equities that bear upon the
appropriateness of any penalty. This would replace the current convoluted and cum-
bersome inquiry into relief from removal that dominates countless hours of litigation
in deportation proceedings.'"* There would no longer be any question of “eligibility”
for relief, nor the endless litigation and appeals that such determinations generate.
Neither would there be any more “mandatory deportations,” where judges” hands are

tied and they are forced to separate families when justice requires otherwise.
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In this phase, the immigration judge would consider the totality of the circumstances
to determine the appropriate and proportionate penalty, if any, to impose for the
identified violation. The court would be required to consider certain factors, including
the length of residence, family ties, hardship to the individual and others that would
be caused by deportation, and the individual’s likely future impact on the community

(both positive and negative),''°

as well as any other factor that bears upon the appro-
priateness of a potential penalty. Just as in many sentencing proceedings in criminal
court, litigants could produce documentary evidence and witnesses. And just as in
criminal courts across the country, these proceedings could be efficiently administered

without the endless legal disputes that the current relief and waiver system spawns.

Critically, judges would not be limited to the current binary choice between no
penalty and the harshest penalty possible: deportation. In some instances, where the
equities tip decidedly in favor of the individual (where individuals receive time-served
or suspended sentences), just as in many criminal proceedings, no affirmative penalty
need be imposed, and the individual would simply be granted the status of lawful
permanent resident. In other cases, judges may impose one of the scalable penalties
described in Pillar Three above, satisfaction of which would be followed by a grant of
LPR status. Finally, in the most egregious cases, where the balance of hardships tips
decidedly against the individual, deportation could be ordered. Replacing the cur-
rent relief inquiry with this streamlined proportionate sentencing phase would ensure
judges have the discretion to deliver justice in individual cases and have a range of
possible sanctions on the table. The addition of scalable penalties would also create

an opportunity for plea bargaining where one currently does not exist. Systemwide, it
would mean that many cases would not require full litigation and all cases would move
faster and with fewer appeals, allowing those individuals who obtain favorable out-
comes to move on with their lives and allowing the system as a whole to function with

greater efficiency and effectiveness.'"”
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Rethinking the procedural
protections underlying
immigration enforcement

In order for the substantive rules described above to function effectively and deliver
humane and just outcomes, several additional procedural reforms to immigration
enforcement proceedings would be required. The most obvious and critical is

access to appointed counsel for those who cannot afford counsel. Above, this

report recommends appointment of counsel as a mechanism to assure individuals
summoned in removal proceedings actually appear in court. However, the primary
import of counsel is to ensure that individuals have a fair opportunity to access

the legal rights available to them. One recent study demonstrated that while only

4 percent of unrepresented individuals were able to prevail in their deportation
proceedings, providing free lawyers to that same category of individuals increased
their chances of success dramatically to 48 percent.''® That means that 44 percent of
such unrepresented individuals are getting deported now, not because they do not
have a legal right to remain in the United States but because they do not have a lawyer
who can help them vindicate that right. These data demonstrate the widely recognized
proposition that the immigration enforcement system must have an appointed counsel
system if it is to ensure that people can reliably access the rights and privileges afforded

in immigration law.'"

Likewise, the real and perceived lack of impartiality caused by the U.S. attorney gen-
eral’s control over immigration judges must be remedied.'** There have been competing
proposals on how to address this, but the recommendation of most informed commen-
tators is to make immigration courts, like the Tax and Bankruptcy courts, independent
Article I courts.” In such courts, judges are appointed by the president, with advice
and consent of the Senate, to lengthy fixed terms, during which they can be removed
only in very limited circumstances.'* Like current Article I courts, and unlike the cur-
rent system riddled with jurisdictional limitations, there must also be a mechanism for
robust judicial review by Article III courts, though such appeals are likely to be dramati-

cally fewer in number under the simplified legal scheme proposed in this report.'>
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Conclusion

The obstacles to meaningful immigration enforcement reform are many. Legislative
paralysis, racism, xenophobia, and political cowardice are formidable barriers. Real
progress can only result from a powerful, coordinated, and sustained political movement
led by immigrant communities themselves. That work is underway, but something is
missing. Immigration reformers have yet to coalesce around an affirmative vision for the
immigration enforcement system the nation needs to build. The proposal set forth here
is intended as a starting point to catalyze a rigorous dialogue in search of that vision. The
enforcement scheme recommended by this report would reject U.S. Immigration and
Customs Enforcement’s exclusive reliance on detention and deportation. In its place, the
recommended new mechanisms of enforcement would dramatically scale back failed
punitive enforcement in favor of a cooperative enforcement approach that will be both
more effective and less costly. The substantive rules proposed here would make the sys-
tem more workable and less brutal by reversing decades of one-way ratchet reforms that
put tens of millions of people at risk of deportation but make only a random small minor-
ity actually subject to enforcement. This will require focusing the enforcement system
by excluding from deportation those with the deepest ties to the United States, simplify-
ing the system to make it administrable, and restoring discretion to immigration judges
to do justice in individual cases. The procedural protections of appointed counsel and
politically independent Article I immigration courts will help create a just system where
individuals can reliably access the legal right to which they are entitled. Collectively,
these reforms would also significantly increase voluntary compliance rates by restoring

the legitimacy of a system in which both immigrants and citizens alike have lost faith.

Full realization of the paradigm shift this report recommends will require congressional
action. In the current political environment, the near-term prospects for significant
legislative immigration enforcement reform are uncertain at best. However, meaningful
progress can be made now through executive action. The incoming Biden administra-
tion could unilaterally put in place key aspects of these recommendations, including:
implementing the intent to initiate protocol, establishing prosecutorial discretion guid-
ance that deprioritizes cases involving lawful permanent residents or where a statute of

limitations would bar enforcement, winding down the immigration detention system,
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and scaling up access to counsel programs. Such executive actions would blunt the gra-
tuitous human suffering of unnecessary detentions and deportations, while also laying
the groundwork for eventual legislative reform. Critically, implementing such executive
policies upon taking office would allow President Joe Biden an opportunity to articulate
to the American people a new vision for immigration enforcement that is not only less
costly and brutal but also more effective and, in so doing, he could begin to build the

national consensus needed to eventually overhaul the nation’s immigration laws.
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