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Introduction and summary

Author’s note: The professional and demographic data presented in this report reflect federal
judges appointed to Article III appellate courts as of July 1, 2020

The U.S. federal judiciary holds incredible sway over life in America. From the U.S.
District Courts and the U.S. Courts of Appeals all the way up to the U.S. Supreme
Court, the individuals holding lifetime appointments to the bench determine the
contours of America’s laws and whose rights are protected under those laws. But
professional diversity on the federal appellate courts is severely lacking, with signifi-
cant implications for the type of legal expertise underlying the opinions these judges
issue. Only about 1 percent of sitting circuit court judges have spent the majority of
their careers as public defenders or within a legal aid setting. In contrast, the federal
appellate bench is swamped with those who spent the majority of their careers in
private practice or as federal prosecutors—making up more than 70 percent of all
sitting appellate judges. No sitting judge spent the majority of their career with a

nonprofit civil rights organization.

The legal educations and formative experiences of federal appellate judges are largely

homogeneous as well, with approximately 30 percent of circuit court judges being

educated at just four law schools: Columbia, Harvard, Stanford, and Yale. In addition, A shocking lack

the prevalence of federal judicial clerkships, which can help young lawyers gain entry to of professional
powerful professional networks, is on the rise; younger members of the federal bench are diversity on the bench
much more likely than their older counterparts to have held a clerkship, with the most Only about 1 percent of sitting
recently appointed appellate judges increasingly holding two or even three clerkships. circuit court judges have spent

the majority of their careers

It is important to consider these statistics alongside the fact that the federal appellate  as public defenders or within

bench remains overwhelmingly white and male and that these trends in career and alegal aid setting. Individuals
educational backgrounds correspond with those professional pathways that white from predominantly

men have long been able to access without the discrimination women and people private practice and federal
of color have faced. To underscore this point: Nearly 70 percent of all white men on prosecutor backgrounds make
the federal appellate bench spent their careers in private practice, but less than half up more than 70 percent of all
of the only 12 women of color on the bench came from the same sector. appellate judges.
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This lack of diversity not only reflects the closed and elitist nature of the federal
appellate bench but also represents a barrier to the courts’ ability to develop intel-
lectually rich jurisprudence grounded in an awareness of a broad set of individuals’
experiences across the country. To improve this state of affairs, significant disrup-
tions are needed—from law school through every stage of an attorney’s prejudicial
career—to broaden pathways to the federal bench and challenge long-held assump-
tions on the “right” type of attorney to take up a gavel.

In order to better understand the individuals who hold such positions of power, previ-
ous reports from the Center for American Progress have analyzed the demographic
diversity of the federal judiciary in great depth.' Perhaps unsurprisingly, despite some
progress, those reports found that individuals on the federal bench look significantly
different from those whose rights they rule on—particularly in regard to women of
color and LGTBQ individuals.’ Those reports further found that President Donald
Trump’s overwhelmingly white and male nominees to the federal judiciary have
regressed efforts to diversify the bench that have occurred under previous administra-

tions, both Democrat and Republican.?

This report builds on CAP’s earlier work by focusing on the career backgrounds of
those judges sitting on the U.S. Courts of Appeals, with the goal of analyzing the
educational and professional experiences that have significantly informed these judges’

understanding of the law. The lack of diversity on the bench in this regard is clear.

In addition, statistics on gender as well as race and ethnicity are presented alongside
professional characteristics, as doing so demonstrates significant variances in the edu-

cation and career trends among judges from different demographic groups.

Gender, race, and ethnicity are not, of course, the only measures of diversity. Regrettably, Disparities

data on characteristics such as religion, disability, and LGBTQ status are not includedin ~ are stark

the Federal Judicial Center’s (FJC) database and, to ensure consistency of data, are not Nearly 70 percent of the

included in this report. 181 white men on the
federal appellate bench

Other sources, however, indicate that diversity on the bench in these regards is sig- spent their careers in

nificantly lacking. One 2017 study in the Journal of Empirical Legal Studies found that private practice, but less

approximately 45 percent of the bench identified as Protestant, 28 percent as Catholic,  than half of the only 12

19 percent as Jewish, and just S percent as Mormon. Hindu judges comprised less than ~ women of color on the

1 percent of circuit court judges, while no Muslim, Buddhist, or atheist judges were bench came from the

identified.* In addition, there are very few openly LGBTQ appellate federal judges.’ same sector.
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Finally, indicating a significant need for more attention in this area, the author was
unable to locate any public information on judges with disabilities. As previous reports
from CAP have called for, the FJC should make significant efforts to improve the range

of reported characteristics.

This report explores why professional diversity matters and provides an overview

of the current federal appellate bench—first by exploring the educational back-

grounds and clerkship experience of federal judges and then providing a deep dive

into the professions represented on the bench. While the author discusses clerkships ~ Gender, race, and

throughout this report given their growing prevalence among candidates for the ethnicity on the

bench, such discussion should not be confused with an endorsement of that creden-  appellate bench

tial as a prerequisite to becoming a judge. When relevant, this report also highlights Of the 297 judgeships on

notable differences in the educational and professional paths between the most the U.S. Courts of Appeals as

senior and youngest members of the bench. of July 1,2020, 77 appellate
judges are women, of which

Finally, this report concludes with a discussion of reforms needed to ensure a profes- 65 are white; 51 appellate

sionally diverse bench, providing examples of how the legal profession, Congress, judges are African American,
and future administrations could act to improve the bench. Importantly, the report Asian American, or Hispanic
notes that the lack of professional diversity is severe enough that all policymakers (the only communities of
must take responsibility. color represented on the
federal appellate bench); 39
It is sobering to consider that a single federal judge, thanks to their lifetime appoint- of the appellate judges of
ment, can play a powerful role in defining the rights of individuals for decades. For color are men; and there are
example, one 9th Circuit Court senior judge was confirmed to his seat in 1971 after only 12 women of color on
being appointed by President Richard Nixon—nearly 10 years before today’s 40-year-  the U.S. appellate bench—
olds were born. By identifying what trends currently exist in judicial selections, five African Americans, five
policymakers and the courts can better understand how to ensure the judiciary can Hispanic Americans, and two
strengthen itself as a whole. Asian Americans.
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Methodology

The professional and demographic data presented in this report re-
flect federal judges appointed to Article lll appellate courts as defined
by the U.S. Constitution as of July 1, 2020. Unless cited otherwise, the
data derive entirely from the FJC website, specifically the FJC’s Bio-
graphical Directory of Article Ill Federal Judges, 1789 to the present.®

The author made the decision to include all sitting judges in the
scope of this report—meaning both active judges, who regularly

hear cases and are employed full time by the federal judiciary, as

well as senior judges, who have entered into semiretired status. The
reason for this decision was twofold. First, and most importantly,
the report’s aims to examine the full universe of judges who are still
actively hearing and ruling on cases; many senior-status judges,
despite the part-time nature of their work, still regularly issue deci-
sions on both routine and major matters.” In addition, by examining
both active and senior judges, the author was able to identify dif-
ferences in trends between those appointed to the bench in recent

years compared with earlier administrations.

Gender, race, and ethnicity statistics

Previous reports from CAP have detailed a wide range of demo-
graphics on the bench—from racial and ethnic diversity to reli-
gion—within the U.S. district and circuit courts. This report does not
attempt to overlay the same depth of analysis in that respect to the
professional characteristics described below. It does, however, dis-
cuss disparities within professional tracks by breaking out statistics

by gender and race. Particular attention is given to women of color,

who are severely underrepresented on the bench, reflecting the

long-standing intersectional discrimination these judges face.®

In order to ensure consistency, demographic categorizations are
derived entirely from the FJC website. The author, however, wishes to
stress an awareness that within these broad categories, a wide variety

of communities who face different types of discrimination also exist.

Defining a career

Finally, it is important to explain how each judge was categorized. In
contrast to other reports that, for example, chose to survey federal
judges based on the position in which they served immediately
before joining the bench? or that identified judges based on charac-
teristics such as partnership status at a firm,' this report categorizes
judges based on the field in which they spent the majority of their

career before becoming a judge at any level, federal or state.

There are certainly advantages and disadvantages to defining the
careers of judges in this manner. But while the field in which a lawyer
spends the majority of their career may not demonstrate the full

range of a lawyer’s professional experience and networks—or cer-
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tainly their personal beliefs—this methodology does make clear the
dominant setting in which the judge developed their expertise and

insights into the law.

For a small but not insignificant number of appellate judges, careers
were evenly split between two fields. In those cases, judges are
counted in both career categories. Finally, it should be noted that
many appellate judges served as adjunct professors at law schools
before their appointments. Such experience, particularly because it
was almost always paired with other full-time, significant employ-
ment, was not counted toward a judge’s overall total of years spent in

legal academia.



Why professional diversity
on the federal bench matters

At the offset, it is important to address why professional diversity matters, particularly
given that lawyers throughout the profession have a wide variety of personal experi-
ences and perspectives. Unfortunately, because the bench has been dominated for so
long by those from a narrow range of backgrounds, it is difficult to broadly analyze
the impact judges from more diverse professional backgrounds can have on American
jurisprudence. But while some conservatives may grandstand and argue that judges
should operate as complete blank slates in regard to interpreting the law''—negat-
ing the need for diversity of any sort on the bench—the reality is that judges, being
human, bring unique perspectives into their decision-making. And many of those

perspectives can be significantly shaped by professional experiences.

Of course, judges who spent their careers in certain fields do not vote as blocs. In
the late-2019 Sth Circuit Court ruling that largely declared the Affordable Care Act
(ACA) unconstitutional, for example, all three judges sitting on the panel were from
private practice backgrounds, and all were white. While two voted to overturn the
ACA, one dissented.”

But the fact that such an important case—concerning issues that would most
directly affect people who are economically struggling and often face significant
structural racism"*—was heard and decided by judges with such similar career back-
grounds underscores just how homogeneous the appellate bench is today. It also
begs the question of what nuance and insight a judge who had actually spent their
career working within such communities could have brought to the bench when

evaluating the cases brought before them.

But it is perhaps the legacies of jurists who dedicated significant amounts of their
careers to nonprofit service that best illustrate the importance of professional diver-
sity."* Most famously, Supreme Court Justice Thurgood Marshall spent almost the
entirety of his career with the NAACP and brought a completely unique perspective to
the bench due to that work, significantly advancing equal protection jurisprudence. In

reflection, Justice Sandra Day O’Connor wrote:

5 Center for American Progress |



Although all of us come to the Court with our own personal histories and experi-
ences, Justice Marshall brought a special perspective. His was the eye of a lawyer who
saw the deepest wounds in the social fabric and used law to heal them. His was the
ear of a counselor who understood the vulnerabilities of the accused and established

safeguards for their protection."

In discussing the legacy of her former colleague, Justice O’Connor rightfully does away
with the notion that judges can—or should—somehow divorce their understanding
of the law from their lives. A bench made up of individuals with diverse perspectives
results in a stronger jurisprudence that recognizes diverse sets of people and the reali-

ties of their lives.

In another examination of professional diversity, Alliance for Justice, a progressive
judicial advocacy group, explains: “When a judge decides whether a claim is ‘plausible;
or whether a witness is ‘credible, or whether police officers, when they stopped and
searched a pedestrian, acted ‘reasonably, her determination is necessarily influenced

by the nature of her work as a lawyer up to that point.”*

Conservatives have long decried the idea of an “activist” judge.'” And while judges from
nonprofit backgrounds and government public defender settings are often stereotyped
as activists because of the populations they represent, nominees from law firm settings—

not coincidentally, often white men—are largely assumed to be free of any bias."®

This notion lacks logic given that a corporate lawyer’s training has occurred in a setting
with no less of a focus than a nonprofit organization may have; lawyers at private law
firms typically work to further business interests. In fact, it is a defining characteristic
of the legal profession that a lawyer “zealously”" represent the interests of their clients.
Over the course of a legal career, a lawyer learns about statutes, guidance, legal philoso-
phy, and precedent grounded in the perspective of advocating for that client—whether
that be a young family or a large corporation. Recognizing this is not a condemnation
of a corporate lawyer over a public interest lawyer; rather, it is acknowledging that both
sets of lawyers will bring different types of expertise and skills to the bench.

By accepting that fact, particularly in light of the professional disparities discussed
below, the need for greater professional diversity on the bench becomes clear.
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The current federal appellate bench

Much has been written about the makeup of the U.S. Supreme Court. While the
author touches on the characteristics of those who sit on the highest court, this report
will focus on judges sitting on the 12 regional circuit courts, in addition to the Federal
Circuit, that make up the U.S. Courts of Appeals.

The data paint a clear picture of the typical appellate judge: white, male, and from
a private practice background. He typically has more than 20 years of professional
experience between graduating law school and his first federal judicial appointment,
and it is overwhelmingly likely that he attended an elite law school—even if he is not

included in the full quarter of the appellate bench that attended Harvard or Yale.

Looking outside this stereotype, a more complex picture emerges on how those who
do not fit this stereotype gain the prominence in the legal world needed to attract
a nomination to the federal bench. Out of the 12 women of color on the appellate

bench, for example, only one attended Harvard or Yale.

And for those individuals who choose a career path outside of a law firm or govern-
ment setting, there appear to be near-insurmountable obstacles to the bench. Only one
circuit judge spent the majority of his career in nonprofit work, such as at a civil rights,

workers’ rights, or legal aid organization.

The following section first looks at notable characteristics of the current Supreme
Court to set the stage for understanding what the legal profession, and those tasked
with selecting judges, appears to value most in the backgrounds of judges. The report
then turns to a deep dive on three key areas in the journey from law student to an

appellate federal judge: legal education, clerkships, and professional experience.
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The U.S. Supreme Court

As would be expected, the Supreme Court is made up of individuals from elite
backgrounds. All justices attended extremely prestigious law schools, and all had dis-
tinguished careers before becoming federal judges—either in private practice, gov-
ernment, or legal academia. Even Justice Ruth Bader Ginsburg, rightly well-known
for her work at the American Civil Liberties Union (ACLU) to advance women’s

rights, spent the majority of her career before the bench as a law professor.

Only three law schools are currently represented on the bench: Columbia, Harvard,
and Yale. Justice Ginsburg is the only active justice to attend Columbia; the rest went
to either Harvard or Yale. Additionally, it is likely worth mentioning that Justice
Ginsburg spent the majority of her law school years at Harvard before transferring

to Columbia. When living, retired justices are included in that count, the number

expands by only one school: Stanford.

Politics and the Supreme Court

While President Trump’s most recent appointment to the Supreme Court, Brett Kavanaugh,
is notable for spending the majority of his professional career engaged in the Whitewater
investigation and later as a presidential aide, the justices as a whole generally did not shy
away from political roles before joining the bench. Half of the living justices either worked
in the White House, U.S. Congress, or as elected officials themselves. Those positions
include Justice O’Connor’s significant time as an Arizona state senator and Justices Stephen
Breyer, Elena Kagan, and Clarence Thomas'time as U.S. Senate staffers. In addition, Chief
Justice John Roberts and Justices Kagan and Kavanaugh all served as White House staffers
for U.S. presidents.

Such experience underscores the nonsensical nature of the bias against attorneys from public
interest sectors. Given such political work, any of these justices could be seen as having an
agenda they seek to implement on bench, yet all were nominated despite those roles.
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Notably, the more senior living justices generally did not serve as clerks to judges as
young lawyers while the more junior members had multiple clerkships. The most
recently appointed justice, Brett Kavanaugh, held three clerkships. A notable break from
this trend is Justice Sonia Sotomayor—also the only woman of color on the bench—
who is the only justice nominated in almost 30 years who did not hold a clerkship. As
will be explored below, federal clerkships are highly competitive, and clerks themselves
are typically from very elite schools and from nondiverse demographic backgrounds—a

trend in the legal system that significantly contributes to a lack of professional diversity.

As illustrated below, the backgrounds of Supreme Court justices reflect many of the

trends observed in the lower appellate courts.

The U.S. Courts of Appeals

Only a very small fraction of cases will be heard by the justices on the Supreme Court.?’
As aresult, the federal appeals courts are most parties’ last opportunity to make their
case. These seats are considered extremely prestigious and are distributed across the
country in the 12 regional circuit courts—the 1st through 11th and the D.C. circuits—
as well as the Federal Circuit. The trends in legal education, clerkships, and professional

experience discussed below are by and large consistent from circuit to circuit.

Law schools

Much has been written about the prevalence of elite law schools being represented on
the bench in recent years, reflecting the influence a law school can have on a future
attorney’s career—particularly if that attorney wishes to one day join the bench.? As
respected legal commentator Dahlia Lithwick wrote: “[E]lite schools beget elite judi-

t »2)

cial clerkships beget elite federal judgeships. Rinse, repea

In fact, while the prevalence of elite schools on the bench generally is clear, just two
law schools—Harvard and Yale—have educated approximately one-quarter of the
appellate bench. Expanding the scope slightly to include the schools that all living
current and former Supreme Court justices attended—meaning that judges who
graduated from Columbia and Stanford are added—the number of appellate judges
who graduated from the same schools as recent Supreme Court justices includes

approximately 30 percent of the federal judiciary.
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Certainly, these law schools provide an exceptional legal education. But just as cer-
tainly, they grant their students myriad professional connections and access to power-
ful fellow alumni that even the most brilliant student from a less elite school would
find difficult to access.

With those professional benefits in mind, it is important to note that the proportion
of appellate judges who are women, particularly women of color, who attended these
schools may be much lower than the proportion for the bench as a whole. In fact, only
two of women of color on the appellate bench—Iless than 20 percent—attended a so-
called SCOTUS school.

Clerkships

As the above quote by Lithwick illustrates, one of the most coveted positions after

law school is a federal clerkship. In fact, the importance—or at least, likelihood—of a
potential federal judge holding such a credential seems to be increasing. Furthermore,
it appears that some of the most elite clerkships are increasingly going to students
with conservative political leanings. Taken together, trends in clerkships appear to be a

significant barrier to fostering diversity on the bench.

Reflecting trends among the older and younger Supreme Court justices, while
approximately just one-third of senior appellate judges clerked, about two-thirds of
active judges completed at least one clerkship early in their careers. Among those with
two judicial clerkships, nearly all are more recent appointees. The highest number of
clerkships that any sitting federal judge completed is three, and every judge with that

number was nominated by either President Barack Obama or President Trump.

Thanks to growing financial incentives from the private sector paired with rising
tuition rates and student debt, it would appear that clerks are increasingly incentiv-
ized to join large corporate law firms after leaving their clerkship. These clerks collect
large, continually increasing bonuses from their new employer: today, typically at least
$50,000 and more than $100,000 at some firms for a clerk at the district or appellate
level. A clerkship on the Supreme Court can typically enjoy a bonus of $400,000 from
large firms,* and multiple federal clerkships come with additional bonuses.*

This trend, however, appears to be benefiting individuals already overrepresented on
the bench. For example, of those seven individuals with three judicial clerkships, all are

white, and only two are women.
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The power of conservatives in the judicial pipeline and judgeships

The type of insider access that firms hope to purchase by attracting clerks also speaks

to the fact that a clerkship can go far in helping a young lawyer develop the insider

relationships and network that could significantly help lay the groundwork for a future

nomination for a judgeship. In addition, students—particularly at the appellate and

Supreme Court levels—tend to apply to clerk for judges who align with their own legal

theology or political leaning, while judges tend to hire individuals from similar back-

grounds, particularly in regard to education and politics, as their own. Closely related

to professional diversity, such hiring practices can undermine intellectual diversity in

regard to personal ideology as well. And currently, the pipeline appears significantly

skewed toward those with conservative political views.

Looking at what is considered the most prestigious clerkship experience makes this

trend clear. The majority of former Supreme Court clerks now serving as appellate

judges across all demographic groups worked for justices appointed by Republican

presidents—typically a sign that that justice’s jurisprudence, as well as their clerks),

aligns with a conservative viewpoint.

The Federalist Society’s influence on the judicial pipeline

The decades-old Federalist Society has worked to develop a pipeline
of conservative candidates for judgeships—often beginning with
securing the loyalties of law students through networking events
with prestigious law firms and federal judges. Founded in 1982, the
organization’s full name is the Federalist Society for Law and Public
Policy Studies. The Federalist Society has hundreds of chapters of
lawyers and law students across the country and dedicates itself to
promoting an extreme, conservative understanding of the law while
encouraging its members to involve themselves in local, state, and
federal public policy.?

The organization holds events that cast itself as diametrically op-
posed? to progressives while fostering candidates for judges who
hold far-right positions in regard to civil rights. Supported by wealthy
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and anonymous donors,”” conservative organizations such as the Fed-
eralist Society have been extremely effective in their efforts to influ-
ence powerful legal figures. For example, of the five current Supreme
Court justices nominated by Republican presidents—Samuel Alito,
Neil Gorsuch, Brett Kavanaugh, Clarence Thomas and Chief Justice
John Roberts—all have close ties to the Federalist Society.?®

During the 2016 campaign, President Trump pledged that all his
candidates would be approved by the organization. To date, at least
85 percent of his appellate federal judicial nominees are active
members in the Federalist Society.” As is illustrated by the clerkship
trends discussed in the rest of this section, the grip the organization
and its funders have on the judiciary has the potential to continue
for decades.



This conservative bent among those Supreme Court clerks who make their way back
to the federal bench is further illustrated by the fact that, among all current and retired
living justices, Justice Thomas has the highest number of former clerks serving as
circuit court judges. Justices O’Connor and Anthony Kennedy are tied for second,
followed in order by Alito, Ginsburg, and David Souter. Furthermore, while the

most recently appointed justices— Sotomayor, Kagan, Gorsuch, and Kavanaugh—
would not be expected to have former clerks who worked for them on the Supreme
Court serving as a circuit court judge due to their young age, two former clerks for
Kavanaugh from the D.C. Circuit and one former Gorsuch clerk from the 10th Circuit

are now appellate judges.

Professions

While alma maters and clerkships may provide the foundation for a legal career, law-
yers develop their expertise and understanding of the law through their professional
experiences. This section breaks down the broad career paths, along with some notable
subcategories, of all federal appellate judges—defined by the sector in which they
spent the majority of their career before becoming a judge at any level.

FIGURE 1
Approximate breakdown of 4 most common career paths
among appellate judges

Distribution of federal appellate judges by professional background

15%

Private practice
Federal government

State and local government

Note: A small percentage of judges are not represented in any of these four main categories.

Source: Federal Judiciary Center, “Biographical Directory of Article Ill Federal Judges, 1789-present,”
available at https://www.fic.gov/history/judges/search/advanced-search (last accessed July 2020).
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Prior judicial service

After their work as lawyers, many appellate judges—approximately 30 percent—served
as a judge on the federal district level for significant time before being elevated to the
appellate courts. Roughly the same percentage served in non-Article lll judgeships, such
as on state courts or federal courts that do not carry a lifetime appointment, before join-
ing the appellate bench.

The following four sectors are discussed in descending order of percentage of the
entire bench: private practice, federal government, state and local government, and
legal academia. The final section discusses judges from other careers—making up
approximately 3 percent of the bench overall. This number includes the one judge,
Judge Richard Paez, who spent the majority of his career as a legal aid attorney. Judge
Paez worked at a variety of legal aid organizations, most extensively at the Legal Aid
Foundation of Los Angeles. And while it would be a mistake to wholesale apply
stereotypes about a given profession to every judge with that background, as several
examples below make clear, these categories demonstrate the overwhelming domi-

nance certain legal sectors have on the bench.

Finally, it is important to note the evidence suggesting that the bench is beginning to
diversify somewhat: While more than 70 percent of senior-status judges come from
private practice backgrounds, less than 60 percent of active-status judges come from
this professional sector, explained largely by the significantly growing proportion of
judges being selected from government backgrounds. At the same time, federal pros-
ecutors dominate among those judges from government sectors, limiting the impact
of that change in regard to broad increases in diversity. That trend, however, seems

to be in lockstep with the slow demographic diversification occurring far too gener-
ally within the judiciary.* For example, more than one-third of all male judges on the
bench who come from communities of color spent the majority of their careers within

government, compared with less than one-quarter of white men.
Despite that shift, the lack of professional diversity remains stark.

Private practice

As noted previously, the appellate bench is stacked with individuals from private prac-
tice backgrounds—particularly men from all race and ethnicities, who are significantly
more likely than women to be from this professional setting. Nearly two-thirds of circuit

court judges spent the majority of their careers in private practice. The proportion of
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white male judges and male judges from communities of color from this field is close to
70 percent for both groups. That proportion drops to less than 60 percent of the white
women on the bench and less than half of women of color—speaking to the continuing

discrimination women face when rising through the ranks of many law firms.*'

Many circuit court judges made their careers in smaller firms, but significant num-
bers established careers at international corporate powerhouse firms—also known as
BigLaw—such as Davis Polk & Wardwell LLP,* Jones Day,* and O’Melveny & Myers
LLP>* These types of firms focus their work on large corporations able to afford the

extremely high fees that come with retaining such firms.*

Furthermore, while a small number of judges from this category appear to have been
engaged in private public interest law,** overwhelmingly, appellate lawyers who spent
the majority of their careers engaged in private practice worked for business-focused
firms, even if not at one of the powerhouse firms noted above. These firms, while per-
haps occasionally handling personal matters for certain high-income clients, derive the
vast majority of their revenues from business transactions—mergers and acquisitions,
corporate governance, and equity and debt financing®’—as well as large-scale litigation

representing the interests of corporations.

Trailblazers in BigLaw

It should be noted that several former BigLaw partners who are now on the appellate
bench, particularly women and people of color, gained prominence at their firms during

a time when they had little to no established support networks. Those experiences, and
what they may speak to regarding these judges’ perspectives on power and discrimination,
are essential to recognize within a discussion of professional diversity.

A strong example of such a trailblazer is senior 2nd Circuit Court Judge Amalya Lyle Kearse.
Judge Kearse was the only Black woman in her law school at the University of Michigan,
where she was an editor of the law review and graduated cum laude in 1962 before joining
one of the most prestigious firms in the country, Hughes Hubbard & Reed LLP. She became
the first female Black partner not only at her firm but at any major so-called Wall Street firm.3

She is also a championship bridge player and served on the board of the NAACP Legal
Defense and Educational Fund earlier in her career.
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While many of these attorneys also likely engaged in pro bono legal work and other
activities that were valuable in informing their understanding of the law; the strong
majority of those on the appellate bench have expertise that was gained through the

lens of advancing the interests of businesses.

Federal government

The second-most represented sector is the federal government. The majority—more
than 60 percent—of those judges spent the bulk of their careers within the federal
government as prosecutors. Only one spent the majority of her career as a federal

public defender.

Several of these judges held other positions throughout the U.S. Department of Justice
(DOYJ), and still others in this category spent the majority of their careers in the mili-
tary or at other federal agencies, such as the U.S. Patent and Trademark Office.

White male judges in this category are less likely than judges from other demographics to
have spent the majority of their careers in federal government. In fact, male judges from
communities of color are the demographic group most likely to have worked within fed-
eral government for the bulk of their careers, with the most common career path being a
prosecutor. The role of federal prosecutor was also the most common career path among

all female judges who spent the majority of their careers in federal service.

State and/or local government

The third-most represented sector is made up of individuals who spent the majority of
their careers in state and/or local government. Unlike their federal counterparts, how-
ever, the majority of these judges spent their government service careers in roles other
than a state or local prosecutor. Most common was a variety of different roles within a
state attorney general’s office, with careers within a governor’s office or as a city or state

solicitor also being common.

Finally, the number of judges who spent the majority of their careers as public defend-
ers at the state level, including Washington, D.C., doubles the federal number—albeit

from one judge to two.

Women in general are more likely than men to have worked at the state or local level,
with a full one-third of judges who are women of color having spent the majority of

their careers in such roles and white women ranking second-most likely to have done so.
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Law professors

Finally, significant numbers of current appellate judges came from legal academia—
though slightly fewer than those who served in state and local government—often
with very little experience practicing law before becoming professors. Arguably in
tension with conservative claims that law schools are dominated by progressives, the
majority of appellate judges on the bench who came from academia were appointed by

Republican presidents.

Many judges have diverse careers
that are not easily defined

D.C. Circuit Court Judge Cornelia Pillard’s career is an excellent example of the varied
nature of many federal judges’ backgrounds, even when one sector clearly dominates their
career history. While the vast bulk of Judge Pillard’s career was in academia, she started her
career at the ACLU and NAACP and later spent time in the DOJ.

Moreover, in contrast to the stereotype of the ivory tower academic, Judge Pillard argued
or briefed dozens of cases before the Supreme Court and litigated cases in trial courts as
well. As co-director of Georgetown Law’s Supreme Court clinic, she helped prepare lawyers
who represented diverse interests for oral arguments on a wide variety of topics.*

Republicans in the Senate initially blocked Pillard, an Obama nominee, from being ap-
pointed, decrying her academic writings for being “outside of the mainstream.”*® Conserva-
tive activists piled on, claiming she supported “militant feminism.”

Male judges from communities of color are significantly less likely than any other
demographic group to hail from legal academia. White women are somewhat over-
represented, with the proportion of white men and women of color falling below the

overall proportion of the bench in respective order.

The rest of the bench

The remaining judges not included in the categories above make up approximately
3 percent of the appellate bench. In addition to Judge Paez, who spent his career
in legal aid, this percentage includes judges who spent the majority of their careers
engaged in general business roles outside of the law or serving as in-house lawyers

within large institutions, including major universities.
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This report breaks out these lawyers for illustrative purposes to show the very small
number of individuals who make their way to the bench from careers spent in any
setting outside the larger categories described above. However, there is a strong
argument to view these judges as a subcategory of those coming from private prac-
tice, given the practice areas are strongly aligned between the two groups as both

sets are focused on business interests.

Where are the public interest lawyers?

Taken together, only about 1 percent of all circuit court judges spent their careers as public
defenders or legal aid attorneys. Only three appellate judges spent the majority of their
careers as lawyers as state or federal public defenders: Judges Bernice Donald on the 6th
Circuit, Jane Kelly on the 8th Circuit, and Robert Wilkins on the D.C. Circuit. And, as noted
above, only one spent his career in a nonprofit setting: Judge Richard Paez from the 9th
Circuit Court, who spent his career as an attorney with the California Rural Legal Assistance
and the Western Center on Law and Poverty, in addition to the Legal Aid Foundation of Los
Angeles, before becoming a municipal court judge.

There is no sitting appellate judge who spent the majority of their career with nonprofit,
civil rights organizations as Justice Thurgood Marshall did.

Looking beyond judges who spent the majority of their careers in these settings, it is clear
that only a handful of appellate judges have any career experience with such organiza-
tions. Less than 10 appear to have spent any time at legal aid organizations, or as a public
defender. As two final examples, Justice Ginsburg is joined by only two appellate judges
with any time spent at the ACLU, and only one spent time at the NAACP. No sitting appel-
late judge has spent the majority of their career at a women's rights organization, a child
welfare organization, an immigration rights organization, a labor union, or a disability
rights organization.

Finally, the only judge not represented in any of the categories above is Judge Helene
White. After graduating from law school, White worked as a clerk for the Michigan
Supreme Court before successfully running for a state judgeship, remaining a state

judge until her appointment to the U.S. Court of Appeals for the 6th Circuit in 2008.
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Reforms needed to improve
professional diversity

As has been observed and commented on by a variety of sources, both progressive and
conservative,* the data in this report confirm that the appellate bench is overwhelm-
ingly dominated by individuals who spent their careers engaged in corporate business-
focused practices and, to a lesser extent, as federal prosecutors. And while professional
diversity in recent years has improved in strong correlation with demographic diversity
on the federal bench, this report underscores the severity of the lack of attorneys from

civil rights, legal aid, and public defender backgrounds across the federal judiciary.

In evaluating the information presented in this report, several important trends
emerge—notwithstanding the obvious dearth of individuals from nonprofit and public

defender fields—that must inform future reforms to bring greater diversity to the bench:

* Improving professional diversity cannot be done without any eye to what takes place
in the early years of a lawyer’s career. Law schools and clerkships set the stage for
a promising attorney to ultimately gain the connections and prestige in their field

needed to secure a future nomination to the federal bench.

Relatedly, the rise in the importance of multiple, elite clerkships and the powerful
monetary incentives to enter private practice after those clerkships serve to
undermine efforts to improve professional judicial diversity. Any effort to address
this issue must also recognize the reality that many students face significant

difficulties in paying off student loans from law school.*

Partisan conservatives currently have an outsized influence on the pipeline
for federal judges, threatening to undermine intellectual diversity along with

professional diversity.

The link between professional and demographic diversity is complex. Women
and people of color are much more likely to come from government than from
an international law firm; thus, selecting more judges from the former is likely

to increase both professional and demographic diversity. Moreover, for many
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attorneys—particularly for women and people of color—this correlation is unlikely
to come from choice but rather from continuing prejudices, both overt and subtle,
within elite firms. Any reforms to encourage professional diversity on the bench
should not be confused with allowing such discrimination to continue nor with
discounting the important perspectives of those who become prominent partners in

law firms despite such continuing biases.

The entire legal profession, including entities such as the American Bar Association
(ABA) and law schools, have a role to play in the promotion of individuals from
diverse career settings into judgeships. In addition, policymakers must advance

reforms in order to improve the current state of affairs .

Pipeline-focused reforms: Legal education

It is clear that law schools play a significant role in the early years of a lawyer’s career.
To leverage that influence and help foster more professional networks for their stu-
dents, law schools should be required to ensure that more students are exposed to the

judiciary—and to judges—through new curriculum requirements.

The ABA sets the standards in regard to law school accreditation, including curriculum
standards.” Similar to the current requirement for schools to mandate a class on profes-
sional responsibility and courses providing “writing experience,” schools should also

be required to craft a class on the judiciary that all law school students would take as a
prerequisite for graduation. Such a course offering should cover both the judicial system
in the school’s home state and the federal judiciary. While the class would provide an
overview of how the state and federal judiciary operate—from trial to appellate—it
would also emphasize how judges at both levels are selected as well as how chambers
are generally run. Furthermore, similar to guidance it provides on other curriculum
requirements, the ABA should strongly encourage schools to recruit sitting or senior-
status judges to either teach the class or otherwise meaningfully engage with students.
Given that many law schools already engage judges as adjuncts or in other advisory

roles, such a standard should not pose a significant burden.

The goal of such a course would be twofold. First, and for the purposes of this report,
such a requirement would give students who may not secure a future clerkship net-
working opportunities with judges in addition to some insight into the judiciary and
practicalities of a judge’s chambers. Second, in keeping with the ABA’s objective of
ensuring schools provide a “rigorous program of legal education,” such a course could
strongly inform a young lawyer’s understanding of the court systems in which many—
if not most—will be practicing upon graduation.
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Pipeline-focused reforms: Clerkships

The clerkship process must also be reformed to improve diversity on the bench in the
long term. While a clerkship should not continue to be viewed as a de facto require-
ment to becoming an appellate judge, it is at the same time inarguable that clerking
can provide a young lawyer with significant access to influential networks that can
benefit them professionally in a variety of ways. Recognizing this reality, the courts and
Congress could take direct action improve this aspect of the judicial pipeline in terms

of professional diversity.

As one example, policymakers should explore reforms that would result in district
and circuit courts hiring clerks to work for the court itself as opposed to specific
judges. Creating hiring committees tasked with attracting a diverse pool of candi-
dates, including demographic and educational diversity and with attention paid
toward candidates who have spent one or two years practicing law in underrepre-
sented fields, could go far in ensuring that a broader set of talented law students and
recent graduates are able to benefit from clerkships. And by being hired and working
for the court itself, clerks would be able to take assignments from different judges—
meaning they would have the opportunity to work with judges of varying educa-
tional, professional, and ideological backgrounds and form relationships with more

judges than they would have previously.

To be clear, such a reform would significantly change the nature of the work a clerk
currently conducts for one specific judge. Given, however, that the current system of
clerking is a relatively new invention by the judiciary** and that the system appears to

have undesired consequences, such changes are worth considering.

When considering what influence Congress could have in this regard, it is impor-

tant to keep in mind that appropriators control the budget of the federal judiciary.

In recent years, appropriators have discussed policy issues such as whether or not to
authorize new judgeships at the district and appellate levels as well as how to institute
more transparency into the workings of the federal judiciary.* Enacted as part of the
Financial Services and General Government appropriations bill, appropriations for
the judiciary include mandatory funds, such as the salaries of federal judges, as well as

discretionary funds for the administrative functioning of the courts.*
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Pipeline-focused reforms: Making public interest work affordable

In addition, policymakers should make a career in public interest work more affordable
for young lawyers. As a clear initial step, Congress should invest in more robust loan

forgiveness programs for all students, including young lawyers.

At the same time, policymakers should consider additional reforms, such as explor-
ing how Congress’ taxing power could be used in a way that would help more young
attorneys afford to dedicate their careers to public interest work. As one possibility,
policymakers could explore ways to incentivizing high-revenue law firms to award
public interest grants. A good example of the impact of such a policy can be found in
the international law firm Skadden, Arps, Slate, Meagher & Flom LLP. Skadden has
instituted a well-regarded program to support public interest work, where talented
young attorneys receive a modest two-year salary to support their employment. Upon

conclusion of the fellowship, 90 percent of participants stay in the nonprofit sector.”’

Additional investments into public service work generally, encouraged by federal
policymakers, could further allow talented lawyers to remain committed to public

interest work.

Future nominees

Finally, it is imperative that future nominees for federal judgeships come from diverse

professional backgrounds.

This does not mean that the administration should only consider individuals from
certain professional backgrounds; doing so could risk disqualifying eminently quali-
fied individuals, perhaps most troublingly from communities underrepresented in
those sectors. But while pipeline reforms are important in regard to long-term gains, it
is essential that future administrations commit themselves to nominating those who
have dedicated their careers to civil rights and legal aid organizations as well as those

who have served as public defenders.

In addition, prioritizing the selection of judges from certain career fields is not enough
to truly broaden the bench. Future administrations must also nominate distinguished
alumni from schools other than those already enjoying extremely strong representa-
tion on the bench. Given the loyalty of many judges to their alma maters,* doing so
would also likely encourage the hiring of clerks from a greater number of law schools,

helping to further diversify the pipeline of judges.
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A future administration could set two goals. First would be a commitment to nominat-
ing a significant number of judges from underrepresented fields. Second, an adminis-
tration could set a similar goal in regard to educational diversity. For example, it could
aim to ensure that a number of its nominees have attended a law school located within

the region of the circuit that judge is to serve.

Regardless of any goal set for the bench as a whole, any future administration should
also commit to installing diversity into the highest Supreme Court vacancies with law-
yers from careers dedicated to nonprofit or public defender work as well as those who

attended a school other than one already represented on the bench.

A future administration could set up an independent commission to lift up the need
for more diversity on the bench and track diversity metrics to ensure effective imple-
mentation of these goals. And while the next president should ensure those within the
administration charged with managing the judicial nomination process are commit-
ted to advancing diversity, it may also be helpful for such a commission to aide those
officials in their work by spearheading new initiatives to help identify and vet attorneys
who would not have otherwise been considered for judgeships. President Jimmy
Carter, for example, set up such a body to aid him in the selection of his judges.*” But it
is important to recognize that any commission of this sort would not be binding on a

president without a constitutional amendment.

Therefore, it is up to the integrity of future administrations to stay committed to the

furtherance of professional diversity on the bench.
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Conclusion

Improving professional diversity in the federal judiciary is essential, particularly in
regard to those with significant experience in public interest law. It is of paramount
importance that future administrations take seriously the demonstrated lack of
diversity on the appellate bench and work to put a strong majority of attorneys from a
diverse range of professions, particularly those underrepresented fields, on the bench.
In addition, Congress should explore avenues to encourage a more diverse pipeline of

young attorneys who would be attractive for future judgeships.

Ensuring that the federal judiciary is best able to fairly evaluate the rights and interests
of every person who enters a courtroom is of vital importance to a well-functioning
democracy. Increasing professional diversity on the federal bench will go far in ensur-

ing that goal.

23 Center for American Progress |



About the author

Maggie Jo Buchanan is the director of Legal Progress at the Center for American

Progress.

24 Center for American Progress |



Endnotes

Danielle Root, Jake Faleschini, and Grace Oyenubi, “Building
a More Inclusive Federal Judiciary” (Washington: Center for
American Progress, 2019), available at https://www.ameri-
canprogress.org/issues/courts/reports/2019/10/03/475359/
building-inclusive-federal-judiciary/.

N

Ibid.

w

Ibid.

N

Sepehr Shahshahani and Lawrence Liu, “Religion and Judg-
ing on the Federal Courts of Appeal,’ Journal of Empirical
Legal Studies 14 (716) (2017), available at https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=2971472.

v

Minority Corporate Counsel Association, “LGBT Article IlI
Judges,” available at https://www.mcca.com/resources/
reports/federal-judiciary/lgbt-judges/ (last accessed July
2020).

(o))

Federal Judiciary Center, “Biographical Directory of Article
Il Federal Judges, 1789-present,” available at https://www.
fic.gov/history/judges/search/advanced-search (last ac-
cessed February 2020).

~

Milton J. Valencia, “Senior status'’ lets federal judges

keep working — for free,” The Boston Globe, December
11,2014, available at https://www.bostonglobe.com/
metro/2014/12/11/senior-status-lets-federal-judges-keep-
working-for-free/SWLnor4WeryHTKmN1vmckN/story.html.

o]

Kimberle Crenshaw, “Demarginalizing the Intersection of
Race and Sex: A Black Feminist Critique of Antidiscrimina-
tion Doctrine, Feminist Theory and Antiracist Politics,”
University of Chicago Legal Forum 1989 (1) (1989): 139-167,
available at https://chicagounbound.uchicago.edu/cgi/
viewcontent.cgi?article=1052&context=uclf.

e}

Barry J. McMillion, “U.S. Circuit and District Court Judges:
Profile of Select Characteristics” (Washington: Congres-
sional Research Service, 2017), available at https://fas.org/
sgp/crs/misc/R43426.pdf.

10 Brian Fallon and Christopher Kang, “No More Corporate
Lawyers on the Federal Bench,” The Atlantic, August 21,
2019, available at https://www.theatlantic.com/ideas/
archive/2019/08/no-more-corporate-judges/596383/.

Craig S. Lerner and Nelson Lund, “Judicial Duty and the
Supreme Court’s Cult of Celebrity” (Arlington, VA: George
Mason University School of Law, 2009), available at
https://www.law.gmu.edu/assets/files/publications/work-
ing_papers/0961JudicialDutyandtheSupremeCourtsCu
1t20091130.pdf.

12 Texas v. United States, No. 19-10011 (December 18, 2019),
available at http://www.ca5.uscourts.gov/opinions/
pub/19/19-10011-CVO0.pdf.

13 Kaiser Family Foundation, “Potential Impact of Texas v. U.S.
Decision on Key Provisions of the Affordable Care Act,
January 3, 2020, available at https://www.kff.org/health-
reform/fact-sheet/potential-impact-of-texas-v-u-s-deci-
sion-on-key-provisions-of-the-affordable-care-act/; Center
for Reproductive Rights, “Center for Reproductive Rights
Denounces Trump Administration’s Attack on Title X Family
Planning Program,’ Press release, May 22, 2018, available at
https://reproductiverights.org/Center-Denounces-Trump-
Administration-Attack-Title-X-Family-Planning-Program.

14 Alliance for Justice, “Broadening the Bench: Professional
Diversity and Judicial Nominations” (Washington: 2014),
available at http://big.assets.huffingtonpost.com/AFJre-
port.pdf.

15 Sandra Day O'Connor, The Majesty of the Law: Reflections of a

25 Center for American Progress |

2

2

Supreme Court Justice (New York: Random House Inc., 2003).
16 Alliance for Justice, “Broadening the Bench”

17 Elizabeth H. Slattery, “How to Spot Judicial Activism:
Three Recent Examples” (Washington: The Heritage
Foundation, 2013), available at https://www.heritage.
org/the-constitution/report/how-spot-judicial-activism-
three-recent-examples.

18 Rebecca A. Reid and Todd A. Curry, “The White Man
Template and Academic Bias” Inside Higher Ed, April
12,2013, available at https://www.insidehighered.com/
advice/2019/04/12/how-white-male-template-produces-
barriers-minority-scholars-throughout-their.

19 American Bar Association, “Model Rules of Professional
Conduct: Preamble and Scope,” available at https://www.
americanbar.org/groups/professional_responsibility/
publications/model_rules_of_professional_conduct/
model_rules_of_professional_conduct_preamble_scope/
(last accessed July 2020).

2

o

Adam Liptak, “The Case of the Plummeting Supreme Court
Docket,” The New York Times, September 28, 2009, available
at https://www.nytimes.com/2009/09/29/us/29bar.html.

Staci Zaretsky, “The Law Schools Where The Most Gradu-
ates Got Federal Clerkships (2018),” Above the Law, May
14,2019, available at https://abovethelaw.com/2019/05/
the-law-schools-where-the-most-graduates-got-federal-
clerkships-2018/; Oliver Roeder, “The Most Conservative
And Most Liberal Elite Law Schools,” FiveThirtyEight,
December 5, 2014, available at https://fivethirtyeight.
com/features/the-most-conservative-and-most-liberal-
elite-law-schools/.

N

Dabhlia Lithwick, “Yale, Harvard, Yale, Harvard, Yale,
Harvard, Harvard, Harvard, Columbia,” New Republic,
November 13, 2014, available at https://newrepublic.
com/article/120173/2014-supreme-court-ivy-league-
clan-disconnected-reality.

2

w

Staci Zaretsky, “Which Biglaw Firm Is Now Offering $105K
Clerkship Bonuses?’, Above the Law, January 30, 2018, avail-
able at https://abovethelaw.com/2018/01/which-biglaw-
firm-is-now-offering-105k-clerkship-bonuses/; Staci Za-
retsky, “$400K Is Now The Official Market Rate For Supreme
Court Clerk Bonuses,” Above the Law, November 15,2018,
available at https://abovethelaw.com/2018/11/400k-is-now-
the-official-market-rate-for-supreme-court-clerk-bonuses/.

2:

N

Gregg Costa, “Clerking to Excess?’, Judicature 102 (3) (2018):
23-27, available at https:/judicialstudies.duke.edu/wp-
content/uploads/2018/12/JUDICATURE102-3_Clerks.pdf.

25 The Federalist Society, “Our Background,available at https://
fedsoc.org/our-background (last accessed July 2020).

2

(=)}

Article | Initiative, “Event: Why Progressives Hate (and Fed-
eralists should love) the Electoral College and the U.S. Sen-
ate," October 15, 2019, available at https://articleiinitiative.
org/event/why-progressives-hate-and-federalists-should-
love-the-electoral-college-and-the-u-s-senate/; Special to
the New York Times, “THE FEDERALIST SOCIETY: The cover
of a pamphlet published by the Federalist Society; Judge
Scalia’s Cheerleaders,’ The New York Times, July 23, 1986,
available at https://www.nytimes.com/1986/07/23/us/
federalist-society-cover-pamphlet-published-federalist-
society-judge-scalia-s.html?searchResultPosition=7.

27 Robert O’Harrow Jr. and Shawn Boburg, “A conservative
activist’s behind-the-scenes campaign to remake the na-
tion’s courts,’ The Washington Post, May 21, 2019, available
at https://www.washingtonpost.com/graphics/2019/inves-
tigations/leonard-leo-federalists-society-courts/.


https://www.americanprogress.org/issues/courts/reports/2019/10/03/475359/building-inclusive-federal-judiciary/
https://www.americanprogress.org/issues/courts/reports/2019/10/03/475359/building-inclusive-federal-judiciary/
https://www.americanprogress.org/issues/courts/reports/2019/10/03/475359/building-inclusive-federal-judiciary/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2971472
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2971472
https://www.mcca.com/resources/reports/federal-judiciary/lgbt-judges/
https://www.mcca.com/resources/reports/federal-judiciary/lgbt-judges/
https://www.fjc.gov/history/judges/search/advanced-search
https://www.fjc.gov/history/judges/search/advanced-search
https://www.bostonglobe.com/metro/2014/12/11/senior-status-lets-federal-judges-keep-working-for-free/SWLnor4WeryHTKmN1vmckN/story.html
https://www.bostonglobe.com/metro/2014/12/11/senior-status-lets-federal-judges-keep-working-for-free/SWLnor4WeryHTKmN1vmckN/story.html
https://www.bostonglobe.com/metro/2014/12/11/senior-status-lets-federal-judges-keep-working-for-free/SWLnor4WeryHTKmN1vmckN/story.html
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf
https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=1052&context=uclf
https://fas.org/sgp/crs/misc/R43426.pdf
https://fas.org/sgp/crs/misc/R43426.pdf
https://www.theatlantic.com/ideas/archive/2019/08/no-more-corporate-judges/596383/
https://www.theatlantic.com/ideas/archive/2019/08/no-more-corporate-judges/596383/
https://www.law.gmu.edu/assets/files/publications/working_papers/0961JudicialDutyandtheSupremeCourtsCult20091130.pdf
https://www.law.gmu.edu/assets/files/publications/working_papers/0961JudicialDutyandtheSupremeCourtsCult20091130.pdf
https://www.law.gmu.edu/assets/files/publications/working_papers/0961JudicialDutyandtheSupremeCourtsCult20091130.pdf
http://www.ca5.uscourts.gov/opinions/pub/19/19-10011-CV0.pdf
http://www.ca5.uscourts.gov/opinions/pub/19/19-10011-CV0.pdf
https://www.kff.org/health-reform/fact-sheet/potential-impact-of-texas-v-u-s-decision-on-key-provisions-of-the-affordable-care-act/
https://www.kff.org/health-reform/fact-sheet/potential-impact-of-texas-v-u-s-decision-on-key-provisions-of-the-affordable-care-act/
https://www.kff.org/health-reform/fact-sheet/potential-impact-of-texas-v-u-s-decision-on-key-provisions-of-the-affordable-care-act/
https://reproductiverights.org/Center-Denounces-Trump-Administration-Attack-Title-X-Family-Planning-Program
https://reproductiverights.org/Center-Denounces-Trump-Administration-Attack-Title-X-Family-Planning-Program
http://big.assets.huffingtonpost.com/AFJreport.pdf
http://big.assets.huffingtonpost.com/AFJreport.pdf
https://www.heritage.org/the-constitution/report/how-spot-judicial-activism-three-recent-examples
https://www.heritage.org/the-constitution/report/how-spot-judicial-activism-three-recent-examples
https://www.heritage.org/the-constitution/report/how-spot-judicial-activism-three-recent-examples
https://www.insidehighered.com/advice/2019/04/12/how-white-male-template-produces-barriers-minority-scholars-throughout-their
https://www.insidehighered.com/advice/2019/04/12/how-white-male-template-produces-barriers-minority-scholars-throughout-their
https://www.insidehighered.com/advice/2019/04/12/how-white-male-template-produces-barriers-minority-scholars-throughout-their
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope/
https://www.nytimes.com/2009/09/29/us/29bar.html
https://abovethelaw.com/2019/05/the-law-schools-where-the-most-graduates-got-federal-clerkships-2018/
https://abovethelaw.com/2019/05/the-law-schools-where-the-most-graduates-got-federal-clerkships-2018/
https://abovethelaw.com/2019/05/the-law-schools-where-the-most-graduates-got-federal-clerkships-2018/
https://fivethirtyeight.com/features/the-most-conservative-and-most-liberal-elite-law-schools/
https://fivethirtyeight.com/features/the-most-conservative-and-most-liberal-elite-law-schools/
https://fivethirtyeight.com/features/the-most-conservative-and-most-liberal-elite-law-schools/
https://newrepublic.com/article/120173/2014-supreme-court-ivy-league-clan-disconnected-reality
https://newrepublic.com/article/120173/2014-supreme-court-ivy-league-clan-disconnected-reality
https://newrepublic.com/article/120173/2014-supreme-court-ivy-league-clan-disconnected-reality
https://abovethelaw.com/2018/01/which-biglaw-firm-is-now-offering-105k-clerkship-bonuses/
https://abovethelaw.com/2018/01/which-biglaw-firm-is-now-offering-105k-clerkship-bonuses/
https://abovethelaw.com/2018/11/400k-is-now-the-official-market-rate-for-supreme-court-clerk-bonuses/
https://abovethelaw.com/2018/11/400k-is-now-the-official-market-rate-for-supreme-court-clerk-bonuses/
https://judicialstudies.duke.edu/wp-content/uploads/2018/12/JUDICATURE102-3_Clerks.pdf
https://judicialstudies.duke.edu/wp-content/uploads/2018/12/JUDICATURE102-3_Clerks.pdf
https://fedsoc.org/our-background
https://fedsoc.org/our-background
https://articleiinitiative.org/event/why-progressives-hate-and-federalists-should-love-the-electoral-college-and-the-u-s-senate/
https://articleiinitiative.org/event/why-progressives-hate-and-federalists-should-love-the-electoral-college-and-the-u-s-senate/
https://articleiinitiative.org/event/why-progressives-hate-and-federalists-should-love-the-electoral-college-and-the-u-s-senate/
https://www.nytimes.com/1986/07/23/us/federalist-society-cover-pamphlet-published-federalist-society-judge-scalia-s.html?searchResultPosition=7
https://www.nytimes.com/1986/07/23/us/federalist-society-cover-pamphlet-published-federalist-society-judge-scalia-s.html?searchResultPosition=7
https://www.nytimes.com/1986/07/23/us/federalist-society-cover-pamphlet-published-federalist-society-judge-scalia-s.html?searchResultPosition=7
https://www.washingtonpost.com/graphics/2019/investigations/leonard-leo-federalists-society-courts/
https://www.washingtonpost.com/graphics/2019/investigations/leonard-leo-federalists-society-courts/

28 Dylan Matthews and Byrd Pinkerton, “The incredible
influence of the Federalist Society, explained,”Vox, June
3,2019, available at https://www.vox.com/future-per-
fect/2019/6/3/18632438/federalist-society-leonard-leo-
brett-kavanaugh.

2

el

Lambda Legal, “Trump’s Judicial Assault on LGBT Rights”
(New York: 2018), available at https://www.lambdalegal.

org/sites/default/files/publications/downloads/2018_eoy_

judicial_report.pdf.

3

o

Root, Faleschini, and Oyenubi, “Building a More Inclusive
Federal Judiciary.”

3

Elizabeth Olson, “Female Law Partners Face 53 Percent
Pay Gap, Survey Finds,” Bloomberg Law, December 6, 2018,
available at https://biglawbusiness.com/female-law-

partners-face-53-percent-pay-gap-survey-finds; Alison Mo-

nahan, “Understanding the Gender Wage Gap in the Legal
Profession,”The Balance Careers, May 5, 2019, available at
https://www.thebalancecareers.com/understanding-the-
gender-wage-gap-in-the-legal-profession-4000621.

32 Research on individual firms is on file with the author.

33 Ibid.

34 Ibid.

3

«x

Jordan Rothman, “Biglaw Firms Stink At Serving Smaller
Clients,” Above the Law, September 12, 2018, available at
https://abovethelaw.com/2018/09/biglaw-firms-stink-at-
serving-smaller-clients/.

36 Research on individual firms is on file with the author.
37 Law Insider, “Definition of Business Transaction,” available
at https://www.lawinsider.com/dictionary/business-trans-

action (last accessed July 2020)

3

oo

University of Michigan Law School, “Law School Gradu-
ates Profile, Student Profile, the Honorable Amalya L.
Kearse," available at https://www.law.umich.edu/
historyandtraditions/students/Pages/ProfilePage.
aspx?SID=17683&Year=1962 (last accessed July 2020).

26 Center for American Progress |

39

4

o

4

42

43

44

45

46

47

48

49

Amy K. Matsui, “Ten Things You Should Know About DC Cir-
cuit Nominee Nina Pillard,” National Women’s Law Center,
September 18, 2013, available at https://nwlc.org/blog/
ten-things-you-should-know-about-dc-circuit-nominee-
nina-pillard/.

Dana Liebelson, “The Republican Freakout Over This Femi-
nist, Pro-Choice Federal Judicial Nominee,” Mother Jones,
November 12, 2013, available at https://www.motherjones.
com/politics/2013/11/republicans-nina-pillard-dc-circuit-
confirmation/.

Clark Neily, “Are a Disproportionate Number of Federal
Judges Former Government Advocates?” (Washington:
Cato Institute, 2019), available at https://www.cato.org/
publications/studies/are-disproportionate-number-
federal-judges-former-government-advocates#summary-
previous-studies.

The Editorial Board, “The Law School Debt Crisis,” The New
York Times, October 24, 2015, available at https://www.
nytimes.com/2015/10/25/opinion/sunday/the-law-school-
debt-crisis.html.

American Bar Association, “ABA Standards and Rules of
Procedure for Approval of Law Schools 2019-2020"(Chi-
cago: 2019), available at https://www.americanbar.org/
content/dam/aba/administrative/legal_education_and_
admissions_to_the_bar/standards/2019-2020/2019-
2020-aba-standards-and-rules-of-procedure.pdf.

Lerner and Lund, “Judicial Duty and the Supreme Court’s
Cult of Celebrity”

Ibid.

Barry J. McMillion, “Judiciary Appropriations, FY2020"
(Washington: Congressional Research Service, 2019), avail-
able at https://www.everycrsreport.com/reports/R45965.
html#_Ref22117974.

Skadden, Arps, Slate, Meagher & Flom LLP, “Skadden
Foundation,” available at https://www.skaddenfellowships.
org/ (last accessed February 2020).

Lee Epstein, William M. Landes, and Richard A. Posner, The
Behavior of Federal Judges: A Theoretical and Empirical Study
of Rational Choice (Cambridge, MA: Harvard University
Press, 2013).

U.S. Courts, “40 Years Later, Pioneering Women Judges
Savor Place in History," August 14, 2019, available at
https://www.uscourts.gov/news/2019/08/14/40-years-
later-pioneering-women-judges-savor-place-history.


https://www.vox.com/future-perfect/2019/6/3/18632438/federalist-society-leonard-leo-brett-kavanaugh
https://www.vox.com/future-perfect/2019/6/3/18632438/federalist-society-leonard-leo-brett-kavanaugh
https://www.vox.com/future-perfect/2019/6/3/18632438/federalist-society-leonard-leo-brett-kavanaugh
https://www.lambdalegal.org/sites/default/files/publications/downloads/2018_eoy_judicial_report.pdf
https://www.lambdalegal.org/sites/default/files/publications/downloads/2018_eoy_judicial_report.pdf
https://www.lambdalegal.org/sites/default/files/publications/downloads/2018_eoy_judicial_report.pdf
https://biglawbusiness.com/female-law-partners-face-53-percent-pay-gap-survey-finds
https://biglawbusiness.com/female-law-partners-face-53-percent-pay-gap-survey-finds
https://www.thebalancecareers.com/understanding-the-gender-wage-gap-in-the-legal-profession-4000621
https://www.thebalancecareers.com/understanding-the-gender-wage-gap-in-the-legal-profession-4000621
https://abovethelaw.com/2018/09/biglaw-firms-stink-at-serving-smaller-clients/
https://abovethelaw.com/2018/09/biglaw-firms-stink-at-serving-smaller-clients/
https://www.lawinsider.com/dictionary/business-transaction
https://www.lawinsider.com/dictionary/business-transaction
https://www.law.umich.edu/historyandtraditions/students/Pages/ProfilePage.aspx?SID=17683&Year=1962
https://www.law.umich.edu/historyandtraditions/students/Pages/ProfilePage.aspx?SID=17683&Year=1962
https://www.law.umich.edu/historyandtraditions/students/Pages/ProfilePage.aspx?SID=17683&Year=1962
https://nwlc.org/blog/ten-things-you-should-know-about-dc-circuit-nominee-nina-pillard/
https://nwlc.org/blog/ten-things-you-should-know-about-dc-circuit-nominee-nina-pillard/
https://nwlc.org/blog/ten-things-you-should-know-about-dc-circuit-nominee-nina-pillard/
https://www.motherjones.com/politics/2013/11/republicans-nina-pillard-dc-circuit-confirmation/
https://www.motherjones.com/politics/2013/11/republicans-nina-pillard-dc-circuit-confirmation/
https://www.motherjones.com/politics/2013/11/republicans-nina-pillard-dc-circuit-confirmation/
https://www.nytimes.com/2015/10/25/opinion/sunday/the-law-school-debt-crisis.html
https://www.nytimes.com/2015/10/25/opinion/sunday/the-law-school-debt-crisis.html
https://www.nytimes.com/2015/10/25/opinion/sunday/the-law-school-debt-crisis.html
https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/standards/2019-2020/2019-2020-aba-standards-and-rules-of-procedure.pdf
https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/standards/2019-2020/2019-2020-aba-standards-and-rules-of-procedure.pdf
https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/standards/2019-2020/2019-2020-aba-standards-and-rules-of-procedure.pdf
https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/standards/2019-2020/2019-2020-aba-standards-and-rules-of-procedure.pdf
https://www.skaddenfellowships.org/
https://www.skaddenfellowships.org/
https://www.uscourts.gov/news/2019/08/14/40-years-later-pioneering-women-judges-savor-place-history
https://www.uscourts.gov/news/2019/08/14/40-years-later-pioneering-women-judges-savor-place-history

Our Mission

The Center for American
Progress is an independent,
nonpartisan policy institute
that is dedicated to improving
the lives of all Americans,
through bold, progressive
ideas, as well as strong
leadership and concerted
action. Our aim is not just to
change the conversation, but
to change the country.

Our Values

As progressives, we believe
America should be a land of
boundless opportunity, where
people can climb the ladder
of economic mobility. We
believe we owe it to future
generations to protect the
planet and promote peace
and shared global prosperity.

And we believe an effective
government can earn the
trust of the American people,
champion the common

good over narrow self-interest,
and harness the strength of
our diversity.

Our Approach

We develop new policy ideas,
challenge the media to cover
the issues that truly matter,
and shape the national debate.
With policy teams in major
issue areas, American Progress
can think creatively at the
cross-section of traditional
boundaries to develop ideas
for policymakers that lead to
real change. By employing an
extensive communications
and outreach effort that we
adapt to a rapidly changing
media landscape, we move
our ideas aggressively in the
national policy debate.

Center for American Progress

=




