
A How-To Guide for State     
and Local Workers’ Boards

By Kate Andrias, David Madland, and Malkie Wall December 2019

WWW.AMERICANPROGRESS.ORG

G
ETTY/M

ELIN
A M

ARA



A How-To Guide for State   
and Local Workers’ Boards

By Kate Andrias, David Madland, and Malkie Wall December 2019



 1 Introduction and summary

 4 Workers’ board policy elements

 20 Conclusion

 20 About the authors

 20 Acknowledgments

 21 Endnotes

Contents



1 Center for American Progress | A How-To Guide for State and Local Workers’ Boards

Introduction and summary

Workers’ boards are governmental bodies that bring together representatives of 
workers, employers, and the public to set minimum standards for jobs in particular 
occupations and sectors. These boards—also known as wage boards, worker standards 
boards, or industry committees—investigate challenges facing workers and make 
recommendations regarding minimum wage rates, benefits, and workplace standards. 
Boards can also set scheduling requirements, paid leave policies, training standards, 
and portable benefit contribution rates. As part of their operations, boards conduct 
hearings and outreach activities as well as issue reports on their findings.

This report provides a road map for state and local government officials and 
advocates interested in developing policies on workers’ boards.1

State and local action on workers’ boards is an important part of a strategy to help 
address wage stagnation, reduce economic inequality, and build power for workers. 
Workers’ boards complement policies that set base standards for all workers such 
as the minimum wage and paid leave.2 What distinguishes workers’ boards is their 
ability to focus on the needs of a particular sector or occupation; their capacity to 
increase compensation for low-income as well as middle-income workers; and their 
flexibility to adjust standards to account for different levels of training and experi-
ence. Indeed, when the economist Arindrajit Dube simulated the effects of wage 
boards, he found significant gains at the 20th, 40th, and 60th percentiles of the wage 
distribution. His calculations imply that “wage boards are much better positioned to 
deliver gains to middle-wage jobs than a single minimum pay standard.”3

Research suggests that workers’ boards could help close the pay gaps that women 
and people of color face since compensation standards set by boards can limit 
the opportunities for discrimination.4 By helping standardize compensation in 
certain sectors, workers’ boards can also help ensure that high-road businesses that 
provide good wages and benefits are not undercut by low-road firms and can force 
companies to compete on the basis of productivity and sustainability rather than 
by lowering wages.5

For more information, see also: 

“Workers’ Boards: A Brief Overview” 
and “Workers’ Boards: Frequently 

Asked Questions”.

This report will be 
periodically updated
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By involving workers and their organizations directly in governance decisions, these 
boards also help build worker power; they are an important complement to policies 
that seek to strengthen unions and support collective bargaining.6 Labor law reform 
is critical to building worker power and reducing economic and political inequality 
in the modern economy. But, because federal law preempts most action at the state 
or local level to strengthen traditional union rights, collective bargaining, and strike 
protections for private sector employees, most of these policy changes would have 
to be accomplished at the federal level. In the meantime, however, workers’ boards 
can be established at the state and local level as a complement to existing labor and 
employment law.

Workers’ boards can ensure high standards and support collective action and voice 
for workers in sectors and occupations where union density is too low, or the 
firms are too fragmented, for collective bargaining to cover many workers. This is 
especially important as contemporary firms increasingly outsource jobs to subcon-
tractors or otherwise organize work in ways that make it difficult for traditional 
worksite-by-worksite bargaining to raise wages.7 Workers’ boards can also help foster 
strong worker organizations, which can give workers greater power in the economy 
and democracy8 and potentially even lead to organizations that can engage in more 
independent bargaining.9

Workers’ boards differ from a task force or other commission that tends to be merely 
advisory in nature and often consists of members of government or individuals 
chosen at the sole discretion of a government executive. Workers’ boards, however, 
have greater authority to prompt the government to take action and are typically 
representative of workers, firms, and the public.

Although many states have some historical experience with wage boards, and 
although they once existed under the federal Fair Labor Standards Act,10 only a 
handful of states—including California, New Jersey, and New York—currently have 
wage board laws on their books. Today, however, there is increasing interest in creat-
ing and expanding workers’ boards and their use. The state of New York, for exam-
ple, used a wage board to raise fast-food workers’ wages to $15 per hour in 201511 
and recently passed legislation establishing a farm laborer wage board.12 Seattle 
created a workers’ board for domestic workers in 2018.13 A growing number of cities 
and states, including Washington and Oregon, are considering similar proposals.14

This guide aims to help state and local governments design effective workers’ boards. 
The report explains the core elements and discusses best practices based on existing 
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laws and proposed legislation.15 All states have the ability to implement these recom-
mendations, as do cities with sufficient home-rule authority.

Specifically, this report recommends that legislation creating workers’ boards:
• Include a strong purpose statement and a broad mandate to improve wages and 

working conditions for all workers throughout the economy.
• Require that board members be selected in ways that are representative, 

democratic, and encourage public participation.
• Provide boards with the authority to gather relevant information through hearings 

and investigations as well as to issue comprehensive recommendations.
• Design boards with a bias toward action operating as adequately resourced 

institutions making regular decisions.
• Provide for a process that enables quick review and adoption of board 

recommendations.
• Create strong enforcement mechanisms to ensure compliance with promulgated 

standards.
• Empower workers to organize and participate in board activities.

This report provides additional details on these recommendations, explaining key 
concepts and providing examples of specific statutory language drawn from existing law 
or legislative proposals. The accompanying one-page overview and FAQ provide short 
descriptions of these concepts and other important information about workers’ boards.
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To successfully improve conditions for workers, legislation on workers’ boards should 
contain a number of core features. These elements are described in more detail below.

Purpose and mandate of a workers’ board

The primary task of a workers’ board is to improve conditions for workers through-
out an occupation, sector, or industry. In order to maximize efficacy, a board’s 
mandate should extend to improving wages, benefits, and workplace standards, and 
their purpose should be unambiguous. A clear purpose statement works to provide 
important direction to the board as well as to any administrative officials or courts 
that might ultimately review the board actions.

The nearly century-old laws that created the New York state and California wage 
boards provide examples of strong purpose statements. They clearly describe the 
harms that come from low wages and boldly state that it is the policy of the state to 
eliminate these harmful environments.16 For example, New York law states:

There are persons employed in some occupations in the state of New York at wages 
insufficient to provide adequate maintenance for themselves and their families. Such 
employment impairs the health, efficiency, and well-being of the persons so employed, 
constitutes unfair competition against other employers and their employees, threatens 
the stability of industry, reduces the purchasing power of employees, and requires, in 
many instances, that wages be supplemented by the payment of public moneys for 
relief or other public and private assistance. Employment of persons at these insuf-
ficient rates of pay threatens the health and well-being of the people of this state and 
injures the overall economy. Accordingly, it is the declared policy of the state of New 
York that such conditions be eliminated as rapidly as practicable without substan-
tially curtailing opportunities for employment or earning power. To this end mini-
mum wage standards shall be established and maintained.

N.Y. Lab. Law §650.

Workers’ board policy elements

https://law.justia.com/codes/new-york/2012/lab/article-19/650/
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Still, these long-standing purpose statements could be improved, as they use 
language that is dated and, in some cases, too limited. For example, New York’s 
law focuses on wages while neglecting benefits and many working conditions. A 
Washington state proposal contains updated language. It emphasizes the harm that 
the fraying of the social contract caused and directs the boards to provide a safety 
net to all workers covered by the board’s authority.17 New statutes could build on 
this approach, acknowledging current challenges facing workers and directing 
boards to improve not only wages but also a broader suite of standards.

Decision guidelines: Statutes should also provide specific direction to boards regard-
ing the standards to be achieved for workers.18

The federal Domestic Workers Bill of Rights Act instructs boards to issue recom-
mendations that

promote the health, safety, and well-being of domestic workers; and … achieve a liv-
ing wage for domestic workers.

Domestic Workers Bill of Rights Act, S.2112 (2019), §201(a)(1).

Proposed legislation in Washington provides perhaps the most aspirational standard 
by calling for

wages and benefits necessary to provide for the full participation in society.

Wash. Senate Bill 5690 (2019), §37(1)(a).

The statutes should also empower boards to set wage scales that provide higher 
pay commensurate with greater skills, experience, and location.19 Critically, boards 
should be empowered to set minimums based on standards that prevail for work-
ers with similar skills in similar industries so that the industrywide standards reflect 
standards achieved in collective bargaining as well as other goals.20 The statute 
should also make clear that prevailing wages should not create a ceiling on recom-
mendations. Thus, in occupations and areas where the prevailing wage is high, board 
recommendations could recognize that standard as the floor; in areas where the pre-
vailing wage is low because collective bargaining is limited or nonexistent, workers’ 
boards should push beyond what prevails.

https://www.congress.gov/116/bills/s2112/BILLS-116s2112is.pdf
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
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Board membership

For boards to function effectively, their members must fairly represent the relevant 
workers and businesses; that is, boards should not simply reflect the desires of 
the current executive. The selection process should encourage workers as well as 
businesses to join together in representative organizations. There are different ways 
to design a selection process to achieve these goals. One possibility is to enable a 
government official—typically the secretary or commissioner of the relevant labor 
agency—to appoint members based on certain criteria that ensure representative-
ness. This can best be achieved by requiring the government to select candidates that 
have demonstrated they represent a sufficient number of workers in the industry.21 
Another option is to provide for the election of representatives. For example, the 
recent Maine home care ballot initiative would have created a system for all home 
care workers to vote for their representatives.22

Where multiple organizations meet the representativeness threshold, the statute 
should specify either that the most representative organization should be selected 
or that several representatives should be selected proportionate to their represen-
tativeness. In cases where there are not yet any organizations that can demonstrate 
they represent a sufficient number of workers in the industry, nominations can be 
constrained to the organizations most likely to represent the interests of the workers 
and businesses.23

The statute should also make clear how board membership is to be divided. Board 
membership is usually split three ways among representatives of workers, employers, 
and the public or the government. At times, however, it might make more sense to 
provide for direct negotiations between workers and employers by creating evenly 
split boards that incorporate an arbitration process in the event of a stalemate, sub-
ject to state or local governmental review.24
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The Washington state proposal includes the following exemplary board selection 
language for independent contractors and their hiring firms, referred to as “contrib-
uting agents” in the legislation:

(2)(a) Worker positions must be distributed among validated worker represen-
tatives25 in accordance with the number of workers the organization represents. 
Validated worker representatives must appoint individuals for each of the seats they 
are allotted. 

(b) Contributing agent positions must be distributed among validated contributing 
agent representatives in accordance with the number of intermediary employees the 
organization represents. Validated contributing agent representatives must appoint 
individuals for each of the seats they are allotted.

(c) If there are more validated organizations than seats, only the most representative 
organizations are to be seated on the board.

(d) The director of the department must appoint the department representatives.

Wash. Senate Bill 5690 (2019), §36.26

This language could be adapted for more general use.

Where legislation authorizes workers’ boards for multiple occupations or industries, 
each board would have separate membership. Boards called to make recommenda-
tions about the restaurant industry would, for example, include representatives of 
restaurant workers and employers, while boards about transportation or delivery 
would include workers and firm representatives from those industries. For boards 
that deal with a single sector, such as child care or home care, where consumers 
may be particularly motivated and organized to promote high standards, it may be 
beneficial to place consumer representatives on the board with workers and firms. 
Oregon’s proposed long-term care wage board act provides a useful model of this 
type of board selection process.

(2)(a) The commissioner shall solicit recommendations of qualified individuals 
from any source including a labor organization, provided that the labor organiza-
tion maintains a membership of at least 100 members. The commissioner shall select 
members from the recommendations as follows:

(A) Three members who represent long term care employees; 

(B) Three members who are employers who hire long term care employees; and 

(C) Three members who represent the interests of individuals who receive long 
term care services. 

http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
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(b) If the commissioner does not receive a sufficient number of recommendations, the

commissioner may appoint any remaining positions on the board, in any combina-
tion, from among the following:

(A) An employer who employs long term care employees; 

(B) A labor organization that represents the interests of long term care  
employees; and

(C) A representative of a long term care facility or other facility that is respon-
sible for individuals receiving long term care services.

 Or. House Bill 2490 (2019), §1.

The statute should also specify the size or size range of the boards. The choice of 
the number of representatives on the board reflects a compromise between provid-
ing sufficiently broad representation while maintaining a small enough group for 
ease of operation. Cities and states have found a variety of workable configurations. 
For example, the boards in New York have three members, or up to nine,27 and 
California has five,28 while Seattle began with nine and is increasing to 13.29

In any event, all board decisions would ultimately be endorsed by the government 
in order to go into effect. A designated executive branch official would review the 
recommendations to ensure they comply with the statutory mandate.30

Ultimately, the method of selecting board members is important for ensuring the 
fairness and efficacy of the boards. Selection strategies are also important insofar as 
they can help build power for worker organizations as they provide an incentive for 
groups to organize workers and a reason for workers to join.

Board authority and responsibilities

Boards need the authority to gather relevant information through hearings and 
investigations as well as the ability to issue recommendations that cover a range of 
workplace issues. These elements enable boards to make effective and well-informed 
recommendations for minimum wage rates, benefits, and workplace standards.

Investigations and hearings
Boards should have the authority to conduct fact-finding and outreach activities.31 
These activities include ordering depositions, subpoenaing testimony, administering 
oaths, holding public hearings, consulting employers and employees, and conduct-

https://olis.leg.state.or.us/liz/2019R1/Downloads/MeasureDocument/HB2490/Introduced
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ing surveys. They also include producing reports and conducting public outreach 
about the programs, similar to what is outlined in New York state labor law:

The wage board shall have power to conduct public hearings. The board may also 
consult with employers and employees, and their respective representatives, in the 
occupation or occupations involved, and with such other persons, including the com-
missioner, as it shall determine. The board shall also have power to administer oaths 
and to require by subpoena the attendance and testimony of witnesses, and the pro-
duction of all books, records, and other evidence relative to any matters under inquiry. 
Such subpoenas shall be signed and issued by the chairman of the board, or any other 
public member, and shall be served and have the same effect as if issued out of the 
supreme court. The board shall have power to cause depositions of witnesses residing 
within or without the state to be taken in the manner prescribed for like depositions 
in civil actions in the supreme court. The board shall not be bound by common law or 
statutory rules of procedure or evidence.

N.Y. Lab. Law §655(3).

To improve upon the New York model, legislation could also require boards to 
hold a minimum number of hearings and mandate that workers and other affected 
constituencies be notified about the hearings. Engaging workers in the hearings pro-
vides an important opportunity for the board to receive information and also creates 
opportunities for workers to come together.32 California law provides important 
notification requirements.33 The proposed federal Domestic Workers Bill of Rights 
Act provides a model for general hearing requirements:

(A) IN GENERAL.—The Board may hold such hearings, meet and act at such 
times and places, take such testimony, and receive such evidence as the Board consid-
ers advisable to carry out this section.

(B) REQUIRED PUBLIC HEARINGS.—The Board shall, prior to issuing any 
recommendation under this section, hold public hearings to enable domestic workers 
across the United States to have access to the Board. Any such public hearing shall—

(i) be held at such a time, in such a location, and in such a facility that ensures acces-
sibility for domestic workers;

(ii) include interpretation services in the languages most commonly spoken by domes-
tic workers in the geographic region of the hearing;

(iii) be held in each of the regions served by the regional offices of the Wage and Hour 
Division of the Department of Labor; and

(iv) include worker organizations in helping to populate the hearings.

Domestic Workers Bill of Rights Act, S.2112 (2019), §201(f )(1).

https://law.justia.com/codes/new-york/2012/lab/article-19/655/
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Scope of recommendation authority
Boards should have clear responsibilities for evaluating and making recommendations 
on a wide range of worker issues, including wages, benefits, and working conditions.

Oregon’s proposed board provides a good model of broad authority not limited to 
wage rates. Its board would specifically examine challenges to recruiting and retain-
ing long-term care employees. Similar language could be used to address working 
conditions for a variety of workers:

(10) The board shall:

(a) Evaluate and make findings regarding factors that may contribute to a short-
age of a skilled long term care workforce including, but not limited to:

(A) Compensation rates; and

(B) Lack of health care benefits or other paid benefits including, but not 
limited to, paid family leave, sick leave or retirement benefits; and

(b) Make recommendations regarding:

(A) Strategies that define uniform standards for training and education for 
long term care employees;

(B) Proposed increases to the hourly minimum wage paid to long term care 
employees; and

(C) Improvements to working conditions, including work schedules and 
workplace standards relating to safety.

(11) In addition to the duties prescribed to the board under subsection (10) of this 
section, the board shall annually review the compensation rates paid to long term 
care employees in this state. The board shall prepare and approve by a majority vote 
a recommended compensation schedule for long term care employees.

Or. House Bill 2490 (2019), §1.

The federal and Seattle Domestic Workers Bill of Rights as well as the Washington 
state independent contract board also provide useful models for the scope of 
recommendation authority.34

https://olis.leg.state.or.us/liz/2019R1/Downloads/MeasureDocument/HB2490/Introduced
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Board operations

The history of workers’ boards shows that some are much more active and do a 
better job promoting the interests of workers, while others can lay moribund for 
decades. To achieve the intended goal of improving standards for workers, boards 
should be structured with a bias for action. Boards should also operate based on 
democratic procedural rules. Finally, legislation should provide protections for 
workers if the board fails to act.

Permanent, staffed institution making regular decisions
The board should be established as a permanent institution so that it is always avail-
able to act35 and should be required to issue new determinations every few years so 
that decisions keep up with the times.

For example, the federal Domestic Workers Bill of Rights Act would require:

Not later than 1 year after the date of enactment of this Act, and every 3 years there-
after, the Board shall issue recommendations to the Secretary.

Domestic Workers Bill of Rights Act, S.2112 (2019), §201(e)(1)(a).

A threshold number of workers or employers should be able to call the board to act 
in case there are significant issues in the industry that need to be resolved before the 
next regularly scheduled decision.

For example, under Washington state’s proposal:36

Once any eligible worker representative provides a showing of interest by present-
ing evidence that they represent the lesser of two hundred fifty covered intermediary 
employees or one-half percent of the industry, the department must indicate that the 
organization is validated, and a workers’ board must be established in the industry.

Wash. Senate Bill 5690 (2019), §34(2).

Boards should provide compensation for members and/or reimburse members 
for expenses incurred during board activities.37 Boards should also have the abil-
ity to use state labor agencies for administrative, logistical, and research support38 
and have at least one full-time staff member39 to help with operations. Authorizing 
statutes should provide clear funding mechanisms for these board activities. Boards 
should receive funding through the agency that oversees them. This general fund-
ing can be supplemented by funds from penalties and fees. For example, a portion 
of penalties collected during enforcement can go toward board activities, as Oregon 

https://www.congress.gov/116/bills/s2112/BILLS-116s2112is.pdf
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
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has proposed,40 or employers could be required to contribute a small fee, similar to 
what Washington state has proposed to support board enforcement activities.41

Board legislation should specify a quorum, voting requirements, and the boundaries 
of action. Two-thirds of members should constitute a quorum. For most recommen-
dations, a majority vote should be sufficient to win approval.42 However, for any rec-
ommendation that would reduce worker compensation or standards from previous 
board recommendations, a higher hurdle should be met, with reductions requiring 
agreement from a majority of each of the worker, employer, and government repre-
sentatives or even unanimous consent. This ensures that all parties agree that reduc-
tions are necessary. The law should also make clear that boards can never go below 
statutory minimums, although they can exceed them. As discussed further below, 
the Washington state proposal contains model language for these requirements.

Policymakers should set up procedures for what to do if the board fails to reach a 
conclusion or submit its report in a timely manner. These procedures should include 
requirements that prior board decisions automatically increase with inflation. This 
ensures that workers do not lose ground as the result of inaction but still have an 
incentive to encourage the board to act so they can potentially receive larger increases.

Washington state’s proposed legislation provides a model for promoting action as 
well as ensuring that workers are protected in the event of either action or inaction:

Sec. 37 (2) Every three years, the workers’ board must issue determinations on 
aspects of the industry that affect workers’ well-being.

[…]

Sec. 37 (3) The standards established by the workers’ board may meet or exceed, but 
may not fall below, standards established in statute, including minimum wages estab-
lished in chapter 49.46 RCW, and established in this chapter, including minimum 
rates, benefit contributions, or the proportion of benefit contributions allowable for 
administrative purposes. (4) If an established workers’ board fails to make determi-
nations under this section within any four-year period, the department must institute 
increases in the minimum rates and benefit contributions for the industry in accor-
dance with inflation as determined by the department.

[…]

Sec. 38 (3) Determinations by the workers’ board must be set through majority vote. 
However, a majority of validated worker representatives, validated contributing agent 
representatives, and state representatives is required for determinations that decrease 
rates or worker protections.

Wash. Senate Bill 5690 (2019) §37(2), §§37(3-4), and §38(3).

http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
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Implementation of board recommendations

Board recommendations should quickly lead to implementing action, subject to 
appropriate government oversight.43 Ultimately, the governmental body that reviews 
and approves board decisions should not be able to ignore board recommendations 
and instead should be compelled to deal with them in a process that favors adopting 
the board recommendations as long as they are consistent with statute. For example, 
under the original federal Fair Labor Standards Act, the U.S. Department of Labor 
was bound to adopt wage board recommendations as long as they were above the 
minimum and in accordance with statutory standards.44 Certain state board recom-
mendations follow a similar blueprint.45 In California, for example, board recom-
mendations that receive two-thirds support are automatically incorporated into 
proposed regulations, which are then subject to public comment and become law 
unless the government finds “no substantial evidence to support such recommen-
dations,” while majority decisions can become law through a similar regulatory 
process.46 Mandating that the government provide a reason for not approving board 
recommendations makes it more difficult for the government to reject board recom-
mendations for purely political reasons and creates a bias toward action.47

Statutes should also require the review and adoption of board recommendations 
within a certain time period. For example, the proposed Domestic Workers Bill of 
Rights as well as New Jersey and New York law require the government to accept or 
reject board recommendations within a certain number of days of receipt.48

Under New York labor law:

[T]he commissioner shall by order accept or reject the board’s report and recommen-
dations within forty-five days after filing with the secretary of the department. The 
commissioner may by such order modify the regulations recommended by the board. 
Such order of the commissioner shall become effective thirty days after publication, 
in the manner prescribed in this section, of a notice of such order. The commissioner 
may, within forty-five days, confer with the wage board, which may make such 
changes in its report or recommendation as it may deem fit. The commissioner also 
may, within such forty-five days, remand the matter to the board for such further 
proceeding as he may direct.

N.Y. Lab. Law §656.

https://law.justia.com/codes/new-york/2012/lab/article-19/656/
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Enforcement

To ensure compliance with board standards, strong enforcement mechanisms are 
required. Wage theft is already a significant problem and could get much worse if 
boards increase standards without providing for additional enforcement tools.49 
Enforcement strategies are also important because they can help empower workers, 
leading to greater compliance over time.

Effective enforcement starts with adequately empowered and funded government 
inspectors who can investigate potential violations, issue findings of fact, pursue 
civil penalties, and order corrective action. Furthermore, to ensure compliance with 
standards, the law should provide for sufficient monetary penalties50 and a private 
right of action for workers to access courts and recover unpaid wages and overtime 
compensation, along with interest and costs.51 It should also require employers and 
hiring entities to provide workers with notice of their rights.52

The most successful labor enforcement models recognize the critical role worker 
organizations play in ensuring compliance. Vulnerable workers are frequently afraid 
to talk to government officials, but worker organizations are more likely to have 
workers’ trust as well as information about what is happening in the worksite.53 
Thus, the best enforcement models empower worker organizations to act as co-
enforcers. They also provide funding for worker and community groups to conduct 
education and enforcement activities; enable these organizations to benefit from 
enforcement lawsuits; and provide these organizations with access to information 
and workplaces to facilitate enforcement and worker education.

Washington’s proposed Universal Worker Protections Act provides a model for co-
enforcement and also directs employers to help fund compliance efforts:

(3) In addition to any remedies provided by the department to an eligible beneficiary 
for a contributing agent’s noncompliance, an eligible beneficiary may bring a private 
cause of action against a contributing agent for the contributing agent’s failure to 
comply with the contribution requirements under this chapter.

(4) The department must adopt rules to implement and administer performance of 
workers’ boards within this chapter, including:

(a) Allowing represented workers to report violations of portable benefit contri-
bution requirements or compliance with board determinations to the department. 
The department must investigate these complaints with the same diligence as any 
other employment or labor law violation;
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(b) Providing validated worker representatives with standing to file complaints 
on the behalf of represented workers; and

(c) Establishing monetary penalties for a contributing agent found to be in 
violation of the standards established by the board. The department must set the 
amount of monetary penalties at no less than three times the amount owed in 
wages or benefit contributions. If the penalty results directly from a complaint by 
a benefit provider or validated worker representative, the collected award must be 
split between the department and the complainant.

Wash. Senate Bill 5690 (2019), §44.

(1) The department must contract with eligible worker representatives to implement 
outreach and education to eligible beneficiaries and covered intermediary employees.

(2) Organizations conducting outreach and education must educate eligible ben-
eficiaries and covered intermediary employees about their legal rights, and help 
eligible beneficiaries and intermediary employees file reports of violations of laws 
and standards, including portable benefit contribution requirements and standards 
established by the workers’ board.

(3) Contributing agents must provide organizations conducting outreach and educa-
tion access to workers through all reasonable means including, but not limited to, 
worksites, user data, and payment data.

Wash. Senate Bill 5690 (2019), §45.

Scope of coverage

A key choice facing localities that want to develop workers’ boards is to decide what 
categories of workers to cover. The most ambitious approach is to cover all workers 
in the state no matter what industry they work in or whether they are an employee 
or independent contractor. State policy should also ensure that all workers are prop-
erly classified.54 Such broad coverage would ensure that all workers can benefit from 
the workers’ board decisions and would prevent standards from being undercut by 
firms that categorize workers as outside the scope of the board.

Broad coverage requires granting the government entity overseeing the board 
with the authority to determine sectors and occupations. Several states follow this 
approach, covering almost every industry and occupation in the state, although they 
only cover employees.55 Some more narrowly targeted boards—such as Seattle’s 

http://lawfilesext.leg.wa.gov/biennium/2019-20/Pdf/Bills/Senate%20Bills/5690.pdf
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domestic worker ordinance—cover both independent contractors and employees.56 
Drawing from each of these approaches, a model policy would cover all industries 
and would mandate coverage for both employees and independent contractors. 
When including both, the law could state that independent contractors receive 
a premium to compensate for the additional costs they bear such as for workers’ 
compensation and employer-side Social Security taxes and equalize the savings that 
firms receive by categorizing workers as independent contractors.57

In cases where authorizing legislation covers all workers, policymakers may want to 
prioritize board action in certain industries and occupations.58 One option would be 
to require that boards meet within the first year after enactment for occupations and 
industries where the median wage is significantly less than the regional median wage 
and within the first three years for other occupations and industries.

On occasion, there may be reasons to create a wage board for specific sectors or 
occupations such as for domestic workers,59 agricultural workers,60 independent 
contractors,61 or subsets of these groups that have been left out of traditional labor 
and employment law. Indeed, laws that cover only workers excluded from the 
National Labor Relations Act could, in most cases, provide for additional labor 
rights that would otherwise be preempted by federal labor law.62 For example, a 
state could establish a system to provide domestic workers or agricultural workers 
with union and collective bargaining rights, along with the right to participate in 
worker boards.63 Policymakers could also follow the lead of the Washington state 
independent contractor proposal, which would create a portable benefits fund run 
by workers.64

Worker participation and power building

In order for boards to fulfill their mission, they also need to encourage worker par-
ticipation and organization. Only with robust worker engagement and organization 
can fair deliberations and evenly matched negotiations occur. Without increased 
worker power, boards may not act in the public’s best interest and instead may favor 
the interests of more powerful employers. Increased worker participation and orga-
nization can also lead to benefits beyond better board decisions, including greater 
voter turnout and public policies that are more representative of the interests of low- 
and middle-income Americans.65 Worker engagement in board activity might also 
lead to more direct forms of bargaining because boards would generate a tradition of 
workers and employers negotiating.66
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The goal of empowering workers should run throughout board processes. That is, 
worker empowerment should be promoted through numerous board elements, 
including the process of selecting representatives, the design of public hearings and 
notifications, the creation of worker-led benefits’ funds, and the creation of co-
enforcement, as described previously. The law should also ensure that workers have 
strong rights to participate in board processes and that they are protected against 
retaliation. Finally, the law should encourage organizations to reach out to workers 
and engage them in board activities.67 (Note that workers’ board legislation can also 
strengthen workers’ bargaining position with elements outside of board processes, 
such as though provisions that ensure workers are properly classified as employees,68 
and by requiring that workers receive written contracts that are free of mandatory 
arbitration, nondisclosure clauses, and noncompete clauses, as the federal domestic 
worker legislation proposes.69)

Right to participate and release time
Workers’ board legislation should prohibit employers from retaliating against workers 
who participate in or express support for board activities and should provide strong 
penalties and enforcement mechanisms for violations of anti-retaliation rules.70

Seattle’s Ordinance provides a model for protecting workers’ rights:

A) No hiring entity or any other person shall interfere with, restrain, deny, or attempt 
to deny the exercise of any right protected under this Chapter 14.23.

B) No hiring entity or any other person shall take any adverse action against any 
person because the person has exercised in good faith the rights protected under 
this Chapter 14.23. Such rights include but are not limited to the right to make 
inquiries about the rights protected under this Chapter 14.23; the right to inform 
others about their rights under this Chapter 14.23; the right to inform the person’s 
hiring entity, union or similar organization, and/or the person’s legal counsel or any 
other person about an alleged violation of this Chapter 14.23; the right to file an 
oral or written complaint with the Agency or bring a civil action for an alleged viola-
tion of this Chapter 14.23; the right to cooperate with the Agency in its investiga-
tions of this Chapter 14.23; the right to testify in a proceeding under or related to 
this Chapter 14.23; the right to refuse to participate in an activity that would result 
in a violation of city, state or federal law; and the right to oppose any policy, practice 
or act that is unlawful under this Chapter 14.23.

C) No hiring entity or any other person shall communicate to a person exercising 
rights protected under this Section 14.23.070, directly or indirectly, the willingness 
to inform a government employee or contracted organization that the person is not 
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lawfully in the United States, or to report, or to make an implied or express assertion 
of a willingness to report, suspected citizenship or immigration status of a domestic 
worker or a family member of the domestic worker to a federal, state, or local agency 
because the domestic worker has exercised a right under this Chapter 14.23.  
D) It shall be considered a rebuttable presumption of retaliation if the hiring entity 
or any other person takes an adverse action against a person within 90 calendar days 
of the person’s exercise of rights protected in this Section 14.23.070. However, in 
the case of seasonal employment that ended before the close of the 90 calendar day 
period, the presumption also applies if the employer fails to rehire a former domestic 
worker at the next opportunity for work in the same position. The hiring entity may 
rebut the presumption with clear and convincing evidence that the adverse action was 
taken for a permissible purpose.

E) Proof of retaliation under this Section 14.23.070 shall be sufficient upon 
a showing that the hiring entity or any other person has taken an adverse 
action against a person and the person›s exercise of rights protected in Section 
14.23.070 was a motivating factor in the adverse action, unless the hiring entity can 
prove that the action would have been taken in the absence of such protected activity.

Seattle Mun. Code §§14.23.070 (A-E).

Legislation should also require that employers grant workers reasonable leave—ide-
ally, paid leave—to participate in board activities. Oregon’s proposal includes leave 
as well as workers’ rights protections.71

Opportunities for worker outreach and engagement
The mere existence of rights is not sufficient to promote worker engagement. Rights 
do not necessarily translate into increased worker participation and power, espe-
cially because there is an inherent collective action problem in workers’ boards, 
where workers can benefit from the efforts of others. Accordingly, boards need to 
take proactive steps to encourage and incentivize workers to organize and partici-
pate. There are several ways to do so, as outlined below.

First, legislation should bring workers and their organizations into the delivery of any 
board benefits.72 For example, if board recommendations include workforce training, 
that training should be required to be provided by a labor management partnership.73 
Engaging worker organizations in benefit provision is a proven strategy to improve the 
delivery of government benefits as well as to increase organizational membership.74

https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO_14.23.070REPR
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO_14.23.070REPR
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO_14.23.070REPR
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO_14.23.070REPR
https://library.municode.com/wa/seattle/codes/municipal_code?nodeId=TIT14HURI_CH14.23DOWO_14.23.070REPR


19 Center for American Progress | A How-To Guide for State and Local Workers’ Boards

Second, legislation should ensure that worker organizations are able to access work-
ers to engage them in board activity. For example, proposals in Washington state75 
and Maine76 would provide authorized worker organizations with worker contact 
information.77 Care needs to be taken to ensure that this sensitive information only 
goes to organizations that workers control democratically.78

Third, legislation should enable workers to contribute to worker-controlled organi-
zations of their choice through paycheck deduction and transfers. Such donations 
will help organizations be effective participants in the board processes. A New York 
City law provides a useful model.79
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Workers’ boards provide an important mechanism for state and local policymak-
ers to increase compensation and build worker power. They are also an essential 
component of broader strategies to improve conditions for workers in the economy. 
Bringing together representatives of workers, business, and the public to negotiate 
standards is not an entirely new idea, but it has great potential to address modern 
economic challenges. A handful of places already have workers’ board laws on the 
books, and a growing number of cities and states are discussing proposals to insti-
tute their own versions. Policymakers should take advantage of their authority 
to implement boards and should ensure that boards are designed to advance the 
interests of workers and high-road businesses. By taking the best of existing law and 
proposals, the recommendations in this report provide a clear road map for develop-
ing strong and effective workers’ boards.
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vened if the Minimum Wage Advisory Commission (WAC) 
and/or the WAC Commissioner believe that “a substantial 
number of employees in any occupation or occupations 
are receiving less than a fair wage.” See N.J. Stat. Ann. 
§34:11-56a8. 

 19 New Jersey law allows for variances by locality. The wage 
board “may recommend minimum fair wage rates vary-
ing with localities if in the judgment of the wage board 
conditions make such local differentiation proper.” See 
N.J. Stat. Ann. §34:11-56a13. Boards in New York may also 
recommend that a minimum wage vary by locality if, “in 
the judgment of the board, conditions make such variation 
appropriate.” See N.Y. Lab. Law §655(5)(a).

 20 See for example, the Washington, D.C., security guard law, 
which states that “[b]eginning on July 1, 2019, and no 
later than July 1 of each successive year, an employer shall 
pay a security officer working in an office building in the 
District of Columbia wages, or any combination of wages 
and benefits, that are not less than the combined amount 
of the minimum wage and fringe benefit rate in effect on 
September 1 of the immediately preceding year for the 
guard 1 classification established by the United States 
Secretary of Labor pursuant to Chapter 67 of Title 41 of the 
United States Code (41 U.S.C. § 6701 et seq.), as amended.” 
See. D.C. Code §32-1003(h). 

 21 For example, under Washington state’s proposal, validated 
worker representatives—defined as “an eligible worker 
representative that has been approved by the department 
[of labor and industries] to represent workers on the 
workers’ board”—appoint individuals to represent workers 
on the workers’ boards. To become a validated worker 
representative, organizations must show evidence that 
they represent either the lesser of 250 covered intermedi-
ary employees or 0.5 percent of the industry or at least 100 
covered intermediary employees. See Wash. Senate Bill 
5690 (2019), §30(12) and §34(2). 

 22 For example, Maine’s universal home care ballot initiative 
specified that, “The board shall establish procedures to 
provide for elections of board members after the terms of 
the first board members expire. The board shall establish 
and administer a system of nomination and secret ballot 
voting by mail or using a secure online voting system by 
which each member is elected by vote of that member’s 
constituency. The following persons are eligible to vote 
for the board members representing their respective 
constituencies: A. All personal care agencies as defined in 
section 1717, subsection 1, paragraph C, acting through 
their owners, directors and managers as they may choose; 
B. All individual providers and direct care service providers 
employed by in-home and community support services 
agencies; and C. All persons receiving in-home and com-
munity support services through the program, or their 
family members.” See Maine Ballot Initiative, “An Act to 
Establish Universal Home Care for Seniors and Persons 
with Disabilities” (2018), §7284(5). 

 23 Both New York and New Jersey legislate a representation 
role for the state AFL-CIO. See N.J. Stat. Ann. §34:11-56a4.7 
and N.Y. Senate Bill 6578 (2019), §22 §674-a.

 24 For example, boards could require that the neutral 
representative on the board be selected jointly by worker 
organizations and business groups from a list of approved 
arbitrators, or they could even establish a mechanism for 
consumer or public representation through a new demo-
cratic process encouraging the growth of membership 
based consumer organizations. See Kate Andrias, “Social 
Bargaining in States and Cities: Toward a More Egalitarian 
and Democratic Workplace Law” (Cambridge, MA: Harvard 
Law School, 2018), available at https://harvardlpr.com/
wp-content/uploads/sites/20/2018/01/Andrias-Social.pdf.

 25 A validated worker representative is defined as an “eligible 
worker representative that has been approved by the 
department to represent workers on the workers’ board.” 
See Wash. Senate Bill 5690 (2019) §30(12).

 26 Note also the domestic worker board process selection in 
Seattle Mun. Code §14.23.030 and the federal proposal, 
Domestic Workers Bill of Rights Act, S.2112 (2019) §201(b). 

 27 N.Y. Lab. Law. §650 and N.Y. Senate Bill 6578 (2019), §22 
§674-a.

 28 Cal. Lab. Code §70.1.  

 29 Seattle Mun. Code §14.23.030 (B).

 30 Under federal constitutional law, the government cannot 
delegate lawmaking or rulemaking powers to private 
entities; ultimate decision-making authority must rest with 
the government. Most states have similar nondelegation 
doctrines, but policymakers should be guided by the 
relevant law in their states. 

 31 For example, in New Jersey, “[a] wage board shall have 
power to administer oaths and to require by subpoena the 
attendance and testimony of witnesses, the production of 
all books, records, and other evidence relative to matters 
under investigation. Such subpoena shall be signed and 
issued by the chairman of the wage board and shall be 
served and have the same effect as if issued out of the 
Superior Court. A wage board shall have power to cause 
dispositions of witnesses residing within or without the 
State to be taken in the manner prescribed for like disposi-
tions in civil actions in the Superior Court.” See N.J. Stat. 
Ann. §34:11-56a10. 

 32 Washington’s proposed legislation requires that the public 
hearings “be open to all individuals or organizations” and 
that “[v]alidated worker representatives and validated 
contributing agent representatives not represented on 
the workers’ board have priority in hearings, with time 
allocated in accordance with the number of workers or 
agents represented.” See Wash. Senate Bill 5690 (2019), 
§38(4)(a)-(b). 

 33 In California, a notice of public hearings must be provided 
to and posted at the superior court of each county in the 
state and advertised in at least one newspaper published 
in each of the major cities. The Industrial Welfare Commis-
sion must also mail a notice to each association of employ-
ers or employees that, in its opinion, may be affected by 
the hearing and/or regulations. See Cal. Lab. Code §1181. 
New York’s proposed farmworker bill requires that “any 
materials advertising such hearings shall be bilingual in 
English and Spanish.” See N.Y. Senate Bill 6578 (2019), 
§22(4). 

 34 See the federal Domestic Workers Bill of Rights Act, S.2112 
(2019), §201(e)(1)(A); Seattle Mun. Code §14.23.030 (I); and 
Wash. Senate Bill 5690 (2019), §37(2).
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 35 Seattle’s ordinance establishes a permanent board: “(A) A 
Domestic Workers Standards Board (Board) is established 
to provide a forum for hiring entities, domestic workers, 
worker organizations, and the public to consider, analyze, 
and make recommendations to the City on the legal 
protections, benefits, and working conditions for domestic 
worker industry standards.” See Seattle Mun. Code 
§14.23.030.

 36 See also N.Y. Lab. Law §653(1). 

 37 Oregon’s proposed legislation states that “[t]he board may 
employ and compensate employees and other advisors as 
the board deems necessary and appropriate. Members of 
the board shall receive such compensation as the board 
determines necessary and appropriate. Members of the 
board shall receive such compensation as the board deter-
mines is necessary and shall be reimbursed for expenses 
they incur in the exercise of board duties.” See Or. House 
Bill 2490 (2019), §4. 

 38 See, for example, Seattle Mun. Code §14.23.030 (F).

 39 The federal Domestic Workers Bill of Rights Act instructs 
the U.S. secretary of labor to appoint at least two full-time 
staff members to support board operations. See Domestic 
Workers Bill of Rights Act, S.2112 (2019), §201(g)(3)(B). 

 40 For example, Oregon’s proposed legislation includes 
language that “[a]ll moneys collected as penalties under 
this subsection shall be paid to the Bureau of Labor and 
Industries to reimburse the board for the costs incurred by 
the board in performing its duties under this section.” Or. 
House Bill 2490 (2019), §1(6)(a). Washington’s proposed 
legislation also recommends “[e]stablishing penalties 
on any contributing agents or eligible beneficiaries out 
of compliance. Such penalties may be used to fund the 
department’s compliance efforts. If the penalty results di-
rectly from a complaint by a benefit provider or validated 
worker representative, the collected award must be split 
between the department and the complainant.” See Wash. 
Senate Bill 5690 (2019), §44(1)(g).

 41 Washington’s proposed legislation directs the Department 
of Labor and Industries to create rules for administering 
and enforcing workers’ boards including rules for “[e]
stablishing a fee on contributing agents to fund the de-
partment’s compliance efforts.” See Wash. Senate Bill 5690 
(2019), §44(1)(a). 

 42 Under N.Y. Lab. Law §655(4)(b), no report or recommenda-
tion by the board shall be submitted without the prior 
vote of no less than a majority of all the members of the 
board in support of such report or recommendation. 

 43 Note that some cities may not have the authority granted 
to them by the state to act on all board recommendations. 
In this case, board recommendations may need to be 
advisory.  

 44 Andrias, “An American Approach to Social Democracy.”

 45 See for example, Wash. Senate Bill 5690 (2019), §29 which 
states: “When the workers’ board reaches a determination, 
through consensus or majority vote, the workers’ board’s 
determination must be adopted as a policy by the depart-
ment.” Note that the particular requirements for approval 
or rejection should take into consideration the governing 
state and local law on administrative process.

 46 The full text reads, “After receipt of the wage board report 
and the public hearings on the proposed regulations, the 
commission may, upon its own motion, amend or rescind 
an existing order or promulgate a new order. However, 
with respect to proposed regulations based on recommen-
dations supported by at least two-thirds of the members 
of the wage board, the commission shall adopt such 
proposed regulations, unless it finds there is no substantial 
evidence to support such recommendations.” See Cal. Lab. 
Code §1182(a).

 47 For example, Seattle’s ordinance states that “reasons for the 
rejection” of board recommendations must be provided. 
See Seattle Mun. Code §14.23.030(H).

 48 See also Domestic Workers Bill of Rights Act, S.2112 (2019), 
§201(e)2(B) and N.J. Stat. Ann. §34:11-56a15. 

 49 Annette Bernhardt and others, “Broken Laws, Unprotected 
Workers: Violations of Employment and Laws in America’s 
Cities” (Washington: National Employment Law Project, 
2009), available at https://www.nelp.org/wp-content/
uploads/2015/03/BrokenLawsReport2009.pdf; Celine 
McNicholas, Zane Mokhiber, and Adam Chaikof, “Two 
billion dollars in stolen wages were recovered for workers 
in 2015 and 2016—and that’s just a drop in the bucket” 
(Washington: Economic Policy Institute, 2017), available 
at https://www.epi.org/publication/two-billion-dollars-in-
stolen-wages-were-recovered-for-workers-in-2015-and-
2016-and-thats-just-a-drop-in-the-bucket/. 

 50 Seattle’s ordinance provides for remedies including the 
payment of unpaid wages, compensation, liquidated dam-
ages, and interest; remedies are cumulative. See Seattle 
Mun. Code §14.23.095(A).

 51 See Cal. Lab. Code, §§2698-2699.6. Note also that in New 
Jersey, an employee paid less than the minimum wage 
rate may bring civil action to collect the full amount of 
the minimum wage due to them less any compensation 
already received, or any wages lost due to the retaliatory 
action, plus costs and attorneys’ fees. An employee may 
bring suit for themselves or those similarly situated. If an 
employee must resort to a court to enforce a court judg-
ment, the employee shall be entitled to collect costs and 
attorneys’ fees incurred in the enforcement action. See N.J. 
Stat. Ann. §34:11-56a25. See also Cal. Lab. Code §1194(a).

 52 Requiring employers and hiring entities to post notices 
of regulations in an accessible language in conspicuous 
places around jobsites is another important strategy to 
raise worker awareness of the standards. For example 
New York’s proposed farm worker bill mandates that “[e]
very employer who has complied with section fifty of this 
article shall post and maintain in a conspicuous place or 
places in and about his place or places of business type-
written or printed in English and Spanish notices in form 
prescribed by the chairman, stating the fact that he has 
complied with all the rules and regulations of the chair-
man and the board and that he has secured the payment 
of compensation to his employees and their dependents 
in accordance with the provisions of this chapter…” See 
N.Y. Senate Bill 6578 (2019), §11. 

 53 For more details on co-enforcement, see Janice Fine and 
Jennifer Gordon, “Strengthening Labor Standards Enforce-
ment through Partnerships with Workers’ Organizations,” 
Politics & Society 38 (4) (2010): 552–585; Janice Fine, 
“Co-Production: Bringing Together the Unique Capabilities 
of Government and Society for Stronger Labor Standards 
Enforcement” (Northampton, MA: The LIFT Fund, 2015), 
available at http://theliftfund.org/wp-content/up-
loads/2015/09/LIFTReportCoproductionOct_ExecSumm-
rf_4.pdf.

 54 California recently created a narrower definition of inde-
pendent contractor in order to avoid employee misclassifi-
cation. See California State Legislature, “AB-5 Worker status: 
employees and independent contractors,” (September 18, 
2019), available at https://leginfo.legislature.ca.gov/faces/
billTextClient.xhtml?bill_id=201920200AB5. 

 55 California labor law states that, “If after investigation 
the commission finds that in any occupation, trade, or 
industry, the wages paid to employees may be inadequate 
to supply the cost of proper living, or that the hours or 
conditions of labor may be prejudicial to the health, mor-
als, or welfare of employees, the commission shall select 
a wage board …” Cal. Lab. Code §1178. See also, N.J. Stat. 
Ann. §34:11-56a8 and N.Y. Lab. Law §653. It is worth noting 
that states may have different definitions of “employee.” 
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 56 The Seattle ordinance covers domestic workers, meaning 
“any worker who 1) is paid by one or more hiring entities; 
and 2) provides domestic services to an individual or 
household in or about a private home as a nanny, house 
cleaner, home care worker, gardener, cook, or household 
manager. ‘Domestic worker’ includes hourly and salaried 
employees, independent contractors, full-time and 
part-time workers, and temporary workers.” See Seattle 
Mun. Code §14.23.010. The federal Domestic Workers Bill 
of Rights Act also cover all domestic workers, defined as 
“an individual [except as provided in subparagraph (B)], 
including an employee, who is compensated directly or 
indirectly for the performance of domestic services ...” See 
Domestic Workers Bill of Rights Act, S.2112 (2019), §3(5)(A). 

 57 Karla Walter and Kate Bahn, “Raising Pay and Providing 
Benefits for Workers in a Disruptive Economy: State and 
Local Policies to Support Independent Contractors” (Wash-
ington: Center for American Progress, 2017), available at 
https://www.americanprogress.org/issues/economy/re-
ports/2017/10/13/440483/raising-pay-providing-benefits-
workers-disruptive-economy/. In addition, for more on the 
legality of covering independent contractors, see Andrias, 
“Social Bargaining in States and Cities,” p. 17.

 58 The statute could also enable boards to treat tradeable 
sectors differently from nontradeable sectors, where 
capital flight is less of a risk.

 59 See Seattle Mun. Code Ch. 14.23.

 60 See N.Y. Senate Bill 6578 (2019). 

 61 See Wash. Senate Bill 5690 (2019).

 62 Such laws would have to be designed to comply with 
federal antitrust law, for example, by ensuring that the 
state authorizes the bargaining and engages in active 
supervision to ensure that it accords with state policy. See 
North Carolina State Board of Dental Examiners v. Federal 
Trade Commission, 135 S. Ct. 1101, 1112 (2015); Parker v. 
Brown, 317 U.S. 341 (1943).

 63 New York’s proposed agricultural bill clarifies the term “em-
ployee” to include farm laborers—effectively extending 
collective bargaining rights to them—and also provides 
impasse resolution procedures if parties fail to achieve 
a collective bargaining agreement within 40 days of the 
certification/recognition of an employee organization. 
See N.Y. Senate Bill 6578 (2019), §3(c) and §21. Similarly, 
under Washington state’s proposal, nonemployee workers 
have the right to “(a) Organize and communicate freely 
with other workers; (b) Discuss terms and conditions of 
work with other workers and with contributing agents; (c) 
Form, join, or assist worker organizations; (d) Testify during 
board public hearings, without restraint on the content of 
their speech; (e) Take action with other workers to improve 
their working conditions or raise work-related complaints 
with the workers’ board.” Hiring entities may not prevent 
nonemployee workers from exercising these rights: “There 
shall be a rebuttable presumption of retaliation if a [hiring 
entity] takes an adverse action against a person within 
ninety calendar days of the person’s exercise of rights. The 
standard of proof for retaliation is that the protected activ-
ity was a motivating factor in the adverse action.” Wash. 
Senate Bill 5690 (2019), §43.

 64 See Wash. Senate Bill 5690 (2019), §40.

 65 For more on how unions make democracy worker bet-
ter for everyone, see David Madland and Nick Bunker, 
“Unions Make Democracy Work for the Middle Class: 
Organized Labor Helps Ordinary Citizens Participate 
More and Have a Greater Say” (Washington: Center for 
American Progress Action Fund, 2012), available at https://
www.americanprogressaction.org/issues/economy/re-
ports/2012/01/25/10913/unions-make-democracy-work-
for-the-middle-class/; Karla Walter and David Madland, 
“American Workers Need Unions: 3 Steps to Strengthen 
the Federal Labor Law System” (Washington: Center for 
American Progress Action Fund, 2019), available at https://
www.americanprogressaction.org/issues/economy/
reports/2019/04/02/173622/american-workers-need-
unions/. 

 66 For more information and an example of how wage boards 
create a forum for bargaining, see The European Court 
of Human Rights’ decision in Unite the Union v. the United 
Kingdom, paragraph 58, on file with author. See also Hendy 
QC and Ewing, “Article 11(3) of the European Convention 
on Human Rights.”

 67 For more on the importance of incentives for membership, 
see David Madland and Malkie Wall, “American Ghent: De-
signing Programs to Strengthen Unions and Improve Gov-
ernment Services” (Washington: Center for American Prog-
ress, 2019), available at https://www.americanprogress.
org/issues/economy/reports/2019/09/18/474690/
american-ghent/. 

 68 Washington’s proposed workers’ board legislation states 
that “[a]n employer may not willfully misclassify an 
employee as an independent contractor. (2) A person may 
not charge an employee who has been misclassified as 
an independent contractor a fee, or make any deductions 
from compensation for any purpose, including for goods, 
materials, space rental, services, government licenses, 
repair, equipment maintenance, or fines arising from the 
employment where any of the acts would have violated 
the law if the individual had not been misclassified. (3) A 
person may not require or request an employee to enter 
into an agreement or sign a document that results in 
the misclassification of the employee as an independent 
contractor or otherwise does not accurately reflect the 
employee’s relationship with the employer.” Wash. Senate 
Bill 5690 (2019), §6(1). See also California State Legislature, 
“AB-5 Worker status: employees and independent 
contractors,” (September 18, 2019), available at https://
leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_
id=201920200AB5. 

 69 For example the Domestic Workers Bill of Rights Act speci-
fies that “[a] written agreement required under this section 
may not— (A) contain— (i) a mandatory pre-dispute arbi-
tration agreement for claims made by a covered domestic 
worker against a domestic work hiring entity regarding the 
legal rights of the worker; or (ii) a non-disclosure agree-
ment, non-compete agreement, or non-disparagement 
agreement, limiting the ability of the covered domestic 
worker to seek compensation for performing domestic 
services after the worker ceases to receive compensation 
from the domestic work hiring entity for the performance 
of domestic services …” Domestic Workers Bill of Rights 
Act, S.2112 (2019), §110(d)(2).  

 70 The National Labor Relations Act (NLRA) protects employ-
ees’ right to engage in concerted activity for mutual aid 
or protection. Under current law, that protection should 
extend to participation in workers’ boards. The problem is 
that the NLRA provides only weak penalties and minimal 
enforcement mechanisms. In addition, the NLRA does not 
cover independent contractors, domestic and agricultural 
workers, and several other categories of workers. For more 
information, see Andrias, “Social Bargaining in States and 
Cities,” p. 11.
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 71 “(5)(a) Employers that employ long term care employees 
who serve as members of the board shall grant reasonable 
leave to the employees to participate in board activities 
without loss of compensation. (b) An employer may not 
penalize or retaliate against a long term care employee 
because of the employee’s participation in any of the 
activities of the board. (6)(a) The commissioner may assess 
a civil penalty in an amount determined by the commis-
sioner against an employer who violates subsection (5) of 
this section. (b) All moneys collected as penalties under 
this subsection shall be paid to the Bureau of Labor and 
Industries to reimburse the board for the costs incurred by 
the board in per- forming its duties under this section.” See 
Or. House Bill 2490 (2019), §1.

 72 See for example, Washington’s proposed legislation: “(1) 
The department must adopt rules for organizations to 
become benefit providers. (2) At a minimum, the rules on 
benefit providers must require: … (b) At least one-half of 
the organization’s board of directors to be comprised of 
eligible beneficiaries performing work for contributing 
agents or representatives of bona fide independent orga-
nizations of such workers.” Wash. Senate Bill 5690 (2019), 
§42.

 73 For more details, see Madland and Wall, “American Ghent.”

 74 Ibid. 

 75 “Within ninety days of the department validating an 
eligible worker representative, all contributing agents in 
the industry in which a workers’ board has been estab-
lished must provide the validated worker representatives 
physical access to the intermediary employees, and submit 
a list of intermediary employees’ names and contact 
information to validated worker representatives, including 
the intermediary employees’: (a) Full names; (b) All known 
phone numbers, including cellular phones and landline 
or fixed-line phones; (c) Email addresses; and (d) Physical 
addresses.” Wash. Senate Bill 5690 (2019), §35(1).

 76 “Upon a showing made to the board by a constituency 
association that at least 250 individuals of a particular con-
stituency wish to have that association advocate for their 
interests, the board shall provide that association with the 
names and most recent contact information of the other 
constituents of the particular constituency eligible to vote 
in the next board election for the purpose of inviting those 
individuals to join their constituency association. The 
board shall provide the names and contact information 
within 7 days of the request. That association shall main-
tain the confidentiality of the list and may not share the list 
with the public or any other entity not authorized by the 
board.” Maine Ballot Initiative, “An Act to Establish Universal 
Home Care for Seniors and Persons with Disabilities” 
(2018), §7290(2). 

 77 Note that NLRA election rules requiring employers to 
provide unions with employee phone numbers and email 
addresses have been upheld by the federal courts. Celine 
McNicholas and Marni von Wilpert, “EPI comment on the 
National Labor Relations Board’s updated Election Rule,” 
Press release, Economic Policy Institute, April 16, 2018, 
available at https://www.epi.org/publication/epi-com-
ment-on-the-national-labor-relations-boards-updated-
election-rule/.  

 78 Washington’s proposed legislation states that “[d]ata 
required in subsection (1) of this section may not be 
reported to the department and must be reported directly 
to validated worker representatives. A third party may be 
used to transfer this data if appropriate to ensure adequate 
protection of the data.” Wash. Senate Bill 5690 (2019), 
§35(6). 

 79 New York City Administrative Code, “Title 20: Consumer 
Affairs, Chapter 13: Pay Deductions for Contributions to 
Not-For-Profit Organizations,” available at https://www1.
nyc.gov/assets/dca/downloads/pdf/about/FastFood-
Deductions-LawRules.pdf. 
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