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Introduction and summary

Federal judges wield immense power. Each day, they make decisions that affect
people’s livelihoods, well-being, and fundamental rights. They serve as a check on the
executive and legislative branches. This balanced system is designed to ensure that
lawmakers and the president adhere to the United States’ constitution and established
laws. Federal judges serve for life and therefore can determine the nation’s laws for

generations. This is particularly true today as federal judges are serving longer terms."'

In order to function properly, however, the federal judiciary needs the public to trust
that the institution and the decisions it renders are legitimate. Otherwise, judicial
rulings would be virtually impossible to enforce. Instead of being the final arbitrator of

the law, the judiciary would take on a mere advisory role.

Many people—including legal scholars, judicial commentators, and legal practitio-
ners—have raised concerns about the federal judiciary’s current legitimacy crisis.
Members of the public increasingly perceive federal courts as unfair, particularly to
underrepresented groups, and as entities that favor corporate interests over the public
good. In particular, federal judges—especially Supreme Court justices—are increas-
ingly viewed as political actors, while the courts are viewed as partisan institutions.
This is due in part to hyperpartisanship in the judicial nomination process and recent
appointments of overtly partisan judges. Of course, the process of appointing judges

to serve for life on federal courts has always been political in nature and subject to
heated debate between political parties. That said, the rancor and norm-breaking in the

judicial nomination process has escalated in recent years.

Also contributing to the judiciary’s legitimacy crisis is the lack of federal judges repre-
senting historically underrepresented groups, such as people of color, women, indi-
viduals who self-identify as LGBTQ, people with disabilities, and people belonging to
minority religions. Today, more than 73 percent of sitting federal judges are men and
80 percent are white.> Only 27 percent of sitting judges are women, while Hispanic
judges comprise just 6 percent of sitting judges on the courts. Judges who self-identify

as LGBTQ make up fewer than 1 percent of sitting judges.’
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Diversity adds immense value to the judiciary. For parties to a case and the public at
large, the court’s legitimacy is strengthened when many of the decision-makers look
like or share similar characteristics to them. As aptly described by Supreme Court
Justice Elena Kagan, “People look at an institution and they see people who are like
them, who share their experiences, who they imagine share their set of values, and
that’s a sort of natural thing and they feel more comfortable if that occurs.”* Moreover,
ethnic and gender diversity on the bench has been shown to positively affect
decision-making.® However, while previous presidential administrations have made
concerted efforts to diversify the bench, President Donald Trump has appointed the
least racially and ethnically diverse group of federal judges of any president over the

past three decades.

For the first time in nearly SO years, Roe v. Wade is under serious threat of being
overturned or undermined by the U.S. Supreme Court.” Judges have also taken aim at
important protections for LGBTQ people, religious minorities, and people of color.®
While federal courts have at times offered underrepresented groups a tool for real-
izing and protecting basic and fundamental rights, this is becoming increasingly less
true—particularly under President Trump.® According to information compiled by the
Alliance for Justice, at least 40 of Trump’s judicial appointees have poor records in one
or more of the following issue areas: voting rights, reproductive justice, LGBTQ rights,
and protecting the Affordable Care Act (ACA)."

Judges who self-identify as members of historically underrepresented groups draw on
their divergent life experiences while hearing cases and deliberating with colleagues,
which helps them to consider the interests and unique perspectives of a variety of
litigants and communities. Accordingly, diversity in the judicial pool helps to ensure
that rulings reflect a broader set of viewpoints, especially those that are traditionally

overlooked, while acting as a check on a single dominant perspective.

In its report “Structural Reforms to the Federal Judiciary,” the Center for American
Progress examined a number of potential reforms to help restore fairness to fed-

eral courts, including setting term limits, adding justices to the Supreme Court, and
strengthening ethics requirements."" This follow-up report focuses specifically on
addressing the federal judiciary’s lack of diversity. Part I explores this problem in terms
of race and ethnicity, gender, sexual orientation, and religious affiliation, as well as
how the lack of diversity has become worse under President Trump; it also examines

the lack of varying professional and educational backgrounds among federal judges.
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Part IT describes various benefits to having judges from a variety of backgrounds, such
as improving judicial decision-making and the public’s perception of the judiciary as

a legitimate institution. Finally, Part III offers reccommendations for increasing the
number of judges from historically underrepresented groups and different backgrounds
on the federal courts, such as addressing judicial pipeline problems and making judicial

nominations and appointments more inclusive.

The inclusion of judges from different backgrounds and walks of life results in more
thoughtful and balanced decisions, thereby bolstering the legitimacy of the courts,
while—at the same time—offering a wide array of benefits to litigants and the legal

profession.
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Part I: The federal judiciary’s
diversity problem

Since the nation’s founding, the federal judiciary has been overwhelming white and
male. From the 18th century until the 1960s, white male judges comprised at least 99
percent of the federal judiciary."” A woman was not appointed to an Article III judge-
ship until 1934 under President Franklin D. Roosevelt, and it was not until 1949, under
President Harry S. Truman, that an African American was appointed to a federal circuit
court.”® On the Supreme Court, racial and gender diversity came even later: Justice
Thurgood Marshall—the first African American justice—was appointed in 1967, while
the first woman on the court, Justice Sandra Day O’Connor, was not appointed until
1981." Judge Deborah A. Batts—the first openly LGBTQ federal judge—was not
appointed until 1994.'°

Examining diversity among sitting or active judges
Diversity in the federal judiciary can be measured by looking at “sitting” or “active” judges.
The dataset for sitting judges includes those serving in senior status, which is a form of
semi-retirement. Datasets for active judges, on the other hand, do not include senior status
judges and only reflect judges who serve on the courts full time. Because judges in senior
status can still hear cases, the authors have included them in this analysis. According to the
federal courts’ official website, senior status judges “typically handle about 15 percent of
the federal courts’ workload annually.”® Due largely to the Obama administration’s efforts
to appoint more people of color, women, and LGBTQ individuals to the federal bench,
diversity statistics are somewhat better among active judges—who tend to be younger
and more recently appointed—than among sitting judges. That said, even among active
judges, representation of underrepresented groups is quite poor. For instance, white male
judges make up 59 percent of all sitting judges and nearly half of all active judges.
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FIGURE 1A
Judicial appointments have not kept pace with an increasingly diverse U.S. population
Distribution of federal judicial appointees of past presidential administrations, by race and ethnicity
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Notes: In gathering demographic data on the U.S. population, the authors used information supplied by the U.S Census Bureau. The U.S. Census Bureau did not begin collecting comprehensive data on people who identify
as white, not Hispanic individuals until the 1970s, though it estimated the U.S. Hispanic population in the 1940 Census based on those who counted Spanish as their first language. Therefore, the authors relied on data for
white, not of Hispanic individuals where they were available but otherwise used the data for white individuals. Note that the Census Bureau has defined "Hispanic" differently over time. Data for 1970 reflect a 15 percent
sample, which the authors relied on in order to include estimates for the white, not Hispanic population at that time. Beginning with the 2000 census, individuals could report more than one race. Nonwhite individuals
include those who are Black or African American, Asian, Hispanic or Latino, American Indian and Alaska Native, Native Hawaiian and other Pacific Islander, and people having two or more races. U.S. Census Bureau data
reflect 2018 estimates. The data for President Trump's judicial appointees were last updated on August 20, 2019. The data reflect judges appointed to Article Ill courts, designated in the U.S. Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Ill Federal Judges, 1789-present: Advanced Search Criteria," available at https://www.fic.gov/history/judges/search/advanced-search (last accessed
August 2019); Campbell Gibson and Kay Jung, "Population Division: Historical Census Statistics on Population Totals By Race, 1790 to 1990, and by Hispanic Origin, 1970 to 1990, for the United States, Regions,
Divisions, and States" (Washington: U.S. Census Bureau, 2002), available at https://census.gov/content/dam/Census/library/working-papers/2002/demo/POP-twps0056.pdf; U.S. Census Bureau American FactFinder,
"Profile of General Population and Housing Characteristics: 2010," available at https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml|?pid=DEC_10_DP_DPDP1&src=pt (last accessed August
2019); U.S. Census Bureau American FactFinder, "Profile of General Population and Housing Characteristics: 2000," available at https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk
(last accessed August 2019); U.S. Census Bureau American Fact Finder, "Annual Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States: April 1,2010 to July 1,
2018," available at (2018)," https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmki (last accessed August 2019).

FIGURE 1B
Judicial appointments have not reflected the gender makeup of the United States

Distribution of federal judicial appointees of past presidential administrations, by gender
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Notes: The data reflect judges appointed to Article Il courts, designated in the U.S. Constitution, as of August 2019.

Source: US. Federal Judical Center, "Biographical Directory of Article lll Federal Judges, 1789-present: Advanced Search Criteria," available at https://www.ficgov/history/judges/search/advanced-search (last accessed August
2019); U.S. Census Bureau, "Statistical Abstract of the United States: 2000" (Washington: 2001), available at https.//www2.census.gov/library/publications/2001/compendia/statab/120ed/tables/sec01.pdf?; U.S. Census Bureau
American FactFinder, "Profile of General Population and Housing Characteristics: 2010," available at https://factfinder.census.gov/faces/nav/jsf/pages/community_factsxhtml (last accessed October 2019); U.S. Census Bureau
American FactFinder, "Profile of General Population and Housing Characteristics: 2000," available at https://factfinder.census.gov/faces/nav/jsf/pages/community_factsxhtml (last accessed October 2019).
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Although judicial diversity has improved in recent years—thanks, in particular, to
efforts by former Presidents Jimmy Carter, Bill Clinton, and Barack Obama—federal
courts remain dominated by judges who are white and male. As of August 2019, 80
percent of all the sitting judges on the federal bench were white and 73 percent were
male. Together, white males comprise nearly 60 percent of all judges currently sitting
on the federal bench.'” Meanwhile, people of color—including those belonging to two
or more races—and women make up only about 20 percent and 27 percent of sitting
judges, respectively, while individuals self-identifying as LGBTQ comprise fewer than
1 percent of all sitting judges."® To put this into perspective, people of color make up
nearly 40 percent, women make up 51 percent, and people identifying as LGBTQ_
comprise approximately 4.5 percent of people living in the United States.

FIGURE 2
White and male judges dominate the federal courts

Diversity among sitting federal judges

73.1% 26.9%
I
| Male
|
|
| White Nonwhite
I
Overall percentage of white male sitting judges: 59% 80.2% 19.8%

Note: Nonwhite individuals include those who are Black or African American, Asian, Hispanic or Latino, American Indian and Alaska Native, Native
Hawaiian and other Pacific Islander, and people having two or more races. The data reflect sitting judges on Article lll courts, designated in the U.S.
Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Il Federal Judges, 1789-present: Advanced Search Criteria," available at
https://www.ficgov/history/judges/search/advanced-search (last accessed August 2019).

Of judges currently sitting on federal Article III courts, only about 10 percent are
African American and 2.6 percent are Asian American. These numbers do not track
with the U.S. population. For example, Blacks and African Americans comprise 12.5
percent of the U.S. population, while Asians make up 5.7 percent of the population.
Hispanics are even more significantly underrepresented on the courts compared with
their share of the population: Only 6.6 percent of sitting federal judges are Hispanic,
despite the fact that this group comprises 18.3 percent of the U.S. population, accord-
ing to the U.S. Census Bureau."” And there are only two American Indian judges sitting
on the federal bench, making up just 0.1 percent of the federal judiciary compared
with 0.7 percent of the U.S. population.*
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FIGURE 3
Women, LGBTQ people, and nonwhite groups are underrepresented
on federal courts compared with their share of the U.S. population

Diversity of sitting federal judges compared with that of the U.S. population
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* According to the Federal Judicial Center, there are currently two sitting American Indian judges serving on the federal courts, comprising 0.1
percent of all sitting federal judges.

Note: As defined by the U.S. Census Bureau, "white" indicates "white, not Hispanic." U.S. population data for African American, Asian, and American
Indian similary reflect non-Hispanic origin. President Trump's first LGBTQ appointee was confirmed by the Senate on July 31, 2019. The data reflect
judges on Article Il courts, designated in the U.S. Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Il Federal Judges, 1789-present: Advanced Search Criteria," available at
https://www.ficgov/history/judges/search/advanced-search (last accessed August 2019); Minority Corporate Counsel Association, "LGBT Article
Il Judges," available at https://www.mcca.com/resources/reports/federal-judiciary/Igbt-judges/ (last accessed August 2019); Chris Johnson,
“"Mary Rowland is the first LGBT Trump judicial nominee confirmed by the Senate," Washington Blade, Augsut 5, 2019, available at https://ww-
w.washingtonblade.com/2019/08/05/mary-rowland-is-first-lgbt-trump-judicial-nominee-confirmed-by-senate/; Frank Newport, "In U.S.,
Estimate of LGBT Population rises to 4.5%" (Washington: Gallup, 2018), available at https://news.gallup.com/poll/234863/estimate-lgbt-popula-
tion-rises.aspx; U.S. Census Bureau, "American Fact Finder, Annual Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin
for the United States and States: April 1,2010 to July 1,2018," available at (2018)," https://factfinder.census.gov/faces/tableservices/jsf/pages/-
productview.xhtml?src=bkmk# (last accessed August 2019).

If one narrows the pool to just active federal judges, which does not include judges
in senior status, the numbers improve—but only marginally. Among active judges,
nearly 73 percent are white and 67 percent are male. White males comprise 50
percent of all active federal judges. On the other hand, people of color comprise 27
percent and women represent 33 percent of active federal judges. Approximately

13 percent of active federal judges are African American, while 4 percent are Asian
American and 9 percent are Hispanic.”’ Among judges actively serving on the federal
courts, only one is American Indian. In all, people of color comprise just 27 percent
of actively serving judges. Meanwhile, LGBTQ people make up approximately 1.4
percent of active judges.”
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It can be difficult to acquire up-to-date information on the religious affiliations of federal
judges, as they may not openly disclose which faith—if any—they adhere to. However,
a2017 study by scholars Sepehr Shahshahani and Lawrence J. Liu found that among
federal appellate judges, 45.1 percent were Protestant, 28.2 percent were Catholic, 19
percent were Jewish, and S.1 percent were Mormon.> Strikingly, Hindu judges com-
prised just 0.5 percent of federal appellate judges, and the study’s authors were unable to
identify any Buddhist, Muslim, or atheist federal appellate judges. In 2016, then-Presi-
dent Obama nominated Abid Riaz Qureshi to the U.S. District Court for the District of
Columbia. Quareshi would have been the first Muslim American federal judge, but the

Senate failed to confirm his appointment.**

Regrettably, the authors were unable to locate any publicly available data on the num-
ber of sitting federal judges with disabilities. The virtual absence of information on

disabled federal judges is problematic and deserves more attention.

The federal judiciary also lacks diversity in terms of educational background. A 2016
study found that approximately 48 percent of all former and current federal judges
graduated from one of 20 top law schools. Of those, nearly a quarter attended law
school at Harvard University, Yale University, University of Michigan, University of
Texas, or Columbia University.*® When factoring in judges who attended University
of Virginia, Georgetown University, University of Pennsylvania, George Washington
University, and Stanford University, this number jumps to 35 percent of all federal
judges, past and present. Among Supreme Court justices, in particular, more than 30
percent of those who have served on the court graduated from just one law school:
Harvard. In fact, as noted by the study’s authors, “Harvard has had more represen-
tation on the Supreme Court than the bottom ninety-five percent of law schools
combined.” Just three elite law schools—Harvard, Yale, and Columbia—have been
responsible for more than half of all Supreme Court justices who have served on the

bench since the nation’s founding.”®

Professional diversity is also lacking. A 2017 Congressional Research Service report
found that more than 46 percent of active federal circuit court judges were either serving
in private practice or as a state or local judge when they were appointed to the federal
bench. In comparison, 7.5 percent were working as law professors, 3.7 percent were
working for state and local government, and fewer than 1 percent were serving as a public
defender.”” Among active district court judges, nearly 66 percent were either working in
private practice or serving as a state or local judge. At the same time, only 3 percent were

working for state or local government, 1.4 percent were serving as a public defender,
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and just 0.5 percent were working as a law professor when they were appointed. Having
judges with different professional experiences overseeing cases is important because
these experiences can shape how judges view the application of the law and individual
parties.” Moreover, a 2016 study by the Alliance for Justice found that roughly 86 per-
cent of judicial nominees under the Obama administration had either worked as corpo-
rate attorneys, prosecutors, or both.”” At the same time, fewer than 4 percent had worked

as lawyers at public interest organizations.*

Efforts to diversify the federal judiciary have regressed under Trump

Although other presidents who served during the early to mid-20th century made
some efforts to appoint federal judges belonging to historically underrepresented
groups, President Jimmy Carter was the first to make diversifying the federal courts

a priority. Until Carter entered office, white judges made up at least 90 percent of all
judicial appointees in every preceding administration since the nation’s founding.
Under Carter, however, judges from racially and ethnically diverse backgrounds com-
prised more than 21 percent of appointees.* Of Carter’s judicial appointees, 37 were
African American, which amounted to more than three times the number of African
American judges appointed by any previous administration.*> Moreover, whereas
female judges comprised less than 2 percent of judicial appointees in past administra-

tions, they made up nearly 16 percent of Carter’s judicial appointees.®

In the 1990s, President Bill Clinton took up the mantle left by Carter: Almost half of
all of Clinton’s federal judicial appointees were from historically underrepresented
groups. Yet no president aimed to diversify the bench more than President Barrack
Obama. Obama nominated and confirmed more women than any other president in
history, although there is still significant room for improvement; by the time he left
office in January 2017, nearly 42 percent of his judicial appointees had been wom-
en.** Moreover, people of color comprised nearly 36 percent of Obama’s 324 judicial
appointees. In all, more than 60 percent of Obama’s judicial nominees were people of

color, women, and sexual or gender minorities.

Unfortunately, any gains in diversity made by previous administrations came to a halt
once Trump took office. President Trump is appointing federal judges at a rapid pace, yet
his judicial picks are the least racially and ethnically diverse of any presidential admin-
istration over the past 30 years. As of August, Trump lagged behind the Obama admin-
istration in appointing women by 20 percentage points.* The current administration’s
stunning reshaping of the federal courts undercuts decades-worth of efforts by previous

administrations—both Democrat and Republican—to diversify the judiciary.
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FIGURE 4
President Trump's judicial appointees are exceptionally nondiverse

Diversity among President Trump's federal judicial appointees
compared with President Obama's
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Note: Three of President Obama's multiracial appointees were Asian American multiracial. In total, President Obama appointed 21 judges of
Asian American descent, which accounted for approximately 6.5 percent of his judicial appointees. The data reflect judicial appointees to Article
Il courts, designated in the U.S. Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Il Federal Judges, 1789-present: Advanced Search Criteria," available at
https://www.ficgov/history/judges/search/advanced-search (last accessed August 2019); Minority Corporate Counsel Association, "LGBT Article
Il Judges," available at https://www.mcca.com/resources/reports/federal-judiciary/Igbt-judges/ (last accessed August 2019); Mark Joseph Stern,
"Obama's Most Enduring Gay Rights Achievement," Slate, June 17, 2014, available at https://slate.com/human-interest/2014/06/openly-gay-fed-
eral-judges-are-obamas-most-enduring-gay-rights-achievement.html; Chris Johnson, "Mary Rowland is first LGBT Trump judicial nominee
confirmed by the Senate," Washington Blade, August 5, 2019, available at https://www.washingtonblade.com/2019/08/05/mary-row-
land-is-first-lgbt-trump-judicial-nominee-confirmed-by-senate/.

Since President Ronald Reagan, every president except Trump has made the judiciary
more racially and ethnically diverse than the proceeding president of the same party.*
In other words, each Republican president elected after Ronald Reagan appointed
judges who were at least equally, if not more, racially and ethnically diverse than those
appointed by his Republican predecessor—and the same holds true for Democrats.
For example, although President George H.W. Bush did not appoint as many judges
of color as Jimmy Carter, he did appoint more than Ronald Reagan. Trump broke this
trend, as his appointees are 4 percentage points less racially and ethnically diverse than

judges appointed by President George W. Bush.”
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As of August 20, 2019, of Trump’s judicial appointees, 78 percent were male and 86
percent were white, with white men comprising 67 percent of Trump appointees.** Only
21.5 percent of Trump’s appointees were women, while people of color made up fewer
than 14 percent of Trump’s federal appointees. Only one of Trump’s appointees openly
identifies as LGBTQ.* Moreover, as of August, Trump had only appointed five African
American judges and five Hispanic judges. And although 10 of Trump’s appointees were
Asian Americans, he has failed to appoint a single American Indian judge.*

Examining Trump’s judicial nominees is an even better indicator of the lack of
priority that the administration has assigned to broadening representation on the
bench. Although Trump cannot directly control which of his nominees the Senate
ultimately confirms, he has autonomy over whom he nominates. As of July 31, 2019,
Trump had nominated 183 judges to the federal bench. Of those, more than 78
percent were men and 84 percent were white. Together, white men made up 67 per-
cent of all Trump judicial nominees at that time. Only seven—3.83 percent—were
African American, while just 40—21.86 percent—were women.* Hispanic and
Asian American judges accounted for only five and twelve—2.73 percent and 6.56
percent—of Trump’s nominees, respectively. Not a single American Indian judge has
been nominated by Trump, and only two judges—1.09 percent—have been nomi-
nated who openly identify as LGBTQ.*

FIGURE 5
President Donald Trump replaced several of former President Barack Obama's
diverse judicial nominees with white and/or male nominees

The number of diverse Obama nominees replaced in the current administration
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Sources: Demographic information on diverse judges nominated by President Obama and replaced by President Trump came from a variety of

sources, including news articles, social media sites, and Ballotopedia, and others. It includes data through July 31,2019. The full list of sources is
on file with the author.
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Moreover, when Obama left office in January 2017, more than 50 of his judicial
nominees were still pending, many whom were women and/or people of color.*
But instead of renominating Obama’s nominees, once he became president, Trump

replaced several of them with nominees who were either white, male, or both.*

Although Trump did end up renominating 13 of Obama’s holdover nominees as of
August 2019, seven of them were white males, four were white females, and two were
Asian American women.*” There were only a few instances where Trump nominated
someone who was more representative in terms of race and ethnicity or gender. For
instance, Trump replaced one of Obama’s white male nominees with a white female and
replaced one of Obama’s white female nominees with a woman of color. In addition, two

white women nominated by Obama were replaced by men of color under Trump.*

Still, Trump’s insistence on nominating and appointing primarily white male judicial
candidates, and the Senate’s rush to confirm them, will have profound effects on the

country’s legal trajectory and people’s lives.
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Part II: Diversity on the
federal bench matters

In considering the courts’ demographic makeup, it is obvious that the federal judiciary
is not an equal opportunity employer and instead favors white male elites. This has
real consequences for historically underrepresented litigants and parties who may not
receive fair or even-handed rulings due to inherent biases among judges. Indeed, a
consequence of having such a judiciary is that the public may begin to view the courts
as another cog in an already oppressive legal system, rather than as a trustworthy and

independent institution.

Also contributing to the public’s distrust of the judiciary is a growing body of evidence
showing that certain litigants—mainly people of color—receive disparate treatment
when they come before white judges. This treatment has not gone unnoticed.”” A 2014
Pew Research Center survey found that among respondents, 27 percent of whites, 40
percent of Hispanics, and 68 percent of Blacks felt that Black people were treated less

fairly by courts, compared with white people.*

Increasing diversity on the federal bench will help address these concerns and foster
greater public trust in the judiciary. According to one judge, having a more diverse group
of judges that mirrors the makeup of the populace “enhances the ability of the populace
to feel that [judges] are more believable.”* Judicial diversity also offsets discrimina-

tory biases in judicial decision-making. And research shows that the presence of judges
belonging to historically underrepresented groups and with different backgrounds can

result in fairer judicial outcomes and better courtroom experiences for litigants.

Better descriptive and substantive representation on the bench

The presence of a diverse group of federal judges improves both the descriptive and
substantive representation of underrepresented groups on the federal bench.* As
described in CAP’s “Structural Reforms to the Federal Judiciary,” descriptive repre-

sentation is when an institution physically resembles the population over which it

13 Center for American Progress |



has authority, whereas substantive representation is when an institution acts in the
substantive interests of the group over which it presides.’ The latter is, to a degree, less
concerned with the physical representation of a group; rather, it is focused on whether

the representation is meaningful and embodies the population’s priorities and values.>

Descriptive and substantive representation are not interchangeable

There is a common misconception that descriptive and substan- Justice Thomas has at times been critical of legal arguments and
tive representation are intrinsically linked. The theory goes that by constructs he perceived as racist, he has also been a staunch op-
improving descriptive representation, better substantive representa- ponent of affirmative action programs and has voted to eliminate
tion will automatically follow. But this is not always the case. Judges important voting rights protections that were designed to protect
from underrepresented groups do not take homogenous approaches people of color from voter suppression.>® Justice Thomas offers a
to how they interpret and apply the law. For instance, not all female good lesson against making assumptions about the viewpoints and
judges are pro-choice, in the same way that not all judges of color will  jurisprudential approaches of judges of color or those from other
rule in favor of affirmative action programs. underrepresented groups. He also presents a good reminder that
when it comes to improving the diversity of members of the bench,
As an example, consider Justice Clarence Thomas, the second the United States needs judges who represent underrepresented

African American judge confirmed to the Supreme Court. Although groups both descriptively and substantively.

Descriptive representation is important, as it improves public trust in the judiciary
since people are more likely to trust those with whom they share physical character-
istics.** Therefore, in the interests of both equality and the perception of fairness, it is
important that judges reflect the parties and populations they serve. As described by
scholars Jason Iuliano and Avery Stewart, “In dispensing justice to all citizens, the legal
system cannot allow one demographically homogenous group to hand down decisions

while other racial and ethnic groups bear the brunt of those decisions.”*

Yet the federal judiciary does not resemble the public at large. As explored in previ-
ous sections, notable disparities exist for women, African Americans, Hispanics,
Asians Americans, American Indians, and LGBTQ individuals. All of these groups
are strikingly underrepresented on the courts compared with their respective shares

of the U.S. population.*®

The lack of diversity is particularly stark in specific jurisdictions. For example, there are
no judges of color sitting on the 7th U.S. Circuit Court of Appeals—which includes
Illinois, Indiana, and Wisconsin—even though people of color make up nearly a third

of the jurisdiction’s population.’” Meanwhile, of the 18 sitting judges on the 8th U.S.
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Circuit Court of Appeals, only one is a woman, even though women comprise more
than half of the jurisdiction’s general population. Furthermore, although people of
color make up more than 50 percent of the population covered by the 5th U.S. Circuit
Court of Appeals, white judges make up nearly 85 percent of its sitting judges.

FIGURE 6
The racial and ethnic compositions of federal circuit courts
do not reflect the populations that they serve

Gaps in the diversity of U.S. Circuit Courts compared with
the general populations of the jurisdictions they preside over

0% 8% 16% 24% 32% 40%

Alaska, Hawaii, Guam, Virgin Islands Puerto Rico
North Mariana Islands

Note: Circuit population data was derived from the U.S. Census Bureau. For U.S. population, white indicates white, not hispanic. Black or African
American indicates Black or African American, not Hispanic. And Asian indicates Asian, not Hispanic. The data does not include people of "two or
more races," as definited by the Census. Demographic data for Puerto Rico reflect 2017 estimates. Census data were supplemented by
information from the CIA World Factbook where necessary. According to the CIA World Factbook, Guam's population is comprised of the
following ethnicities: "Chamorro 37.3%, Filipino 26.3%, white 7.1%, Chuukese 7%, Korean 2.2%, other Pacific Islander 2%, other Asian 2%, Chinese
1.6%, Palauan 1.6%, Japanese 1.5%, Pohnpeian 1.4%, mixed 9.4%, other 0.6%." The following ethnicities comprise the Northern Mariana Islands:
"Asian 50% (includes Filipino 35.3%, Chinese 6.8%, Korean 4.2%, and other Asian 3.7%), Native Hawaiian or other Pacific Islander 34.9% (includes
Chamorro 23.9%, Carolinian 4.6%, and other Native Hawaiian or Pacific Islander 6.4%), other 2.5%, two or more ethnicities or races 12.7%." The
following ethnicities are represented in the U.S. Virgin Islands, according to the CIA's World Factbook: black 76%, white 15.6%, Asian 1.4%, other
4.9%, mixed 2.1%." The data reflect sitting Article lll judges, designated in the U.S. Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Ill Federal Judges, 1789-present: Advanced Search Criteria," available at
https://www.ficgov/history/judges/search/advanced-search (last accessed August 2019); U.S. Census Bureau American FactFinder, "Annual
Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States, April 1,2010 to July 1, 2018," available
at https:/factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmki# (last accessed August 2019); U.S. Census Bureau
American Fact Finder, "ACS Demographic and Housing Estimates, 2013-2017 American Community Survey 5-year Estimates (Puerto Rico)," available
at https:/factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=CF (last accessed August 2019); U.S. Central Intelligence
Agency, "The World Factbook," available at https://www.cia.gov/library/publications/the-world-factbook/geos/va.html (last accessed August 2019).
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FIGURE 7
The gender compositions of federal circuit courts
do not reflect the populations that they serve

Gaps in the diversity of U.S. Circuit Courts compared with
the general populations of the jurisdictions they preside over

0% 8%  16% 24% 32% 40%

Alaska, Hawaii, Guam, Virgin Islands Puerto Rico
North Mariana Islands

Note: Circuit population data were primarily derived from the U.S. Census Bureau. Census data were supplemented by information provided by the
World Bank or CIA World Factbook where necessary.The data reflect sitting Article Il judges, designated in the U.S. Constitution, as of August 2019.

Sources: U.S. Federal Judical Center, "Biographical Directory of Article Il Federal Judges, 1789-present: Advanced Search Criteria," available at
https://www.fic.gov/history/judges/search/advanced-search (last accessed August 2019); U.S. Census Bureau American FactFinder, "Annual
Estimates of the Resident Population by Sex, Age, Race, and Hispanic Origin for the United States and States: April 1,2010 to July 1, 2018,"
available at https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=bkmk (last accessed August 2019); U.S. Census
Bureau American FactFinder, "ACS Demographic and Housing Estimates, 2013-2017 American Community Survey 5-year Estimates (Puerto Rico),"
available at https:/factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?src=CF (last accessed August 2019); World Bank
Group, "Population, female (% of total population),” available at https://data.worldbank.org/indicator/SP.POP.TOTLFE.ZS (last accessed August
2019); USS. Central Intelligence Agency, "The World Factbook," available at https://www.cia.gov/library/publications/the-world-factbook/-
geos/va.html (last accessed August 2019).

But it is not enough to simply nominate and confirm judges who physically represent a
variety of races, nationalities, genders, sexual orientations, and any number of additional
characteristics. The federal judiciary must be comprised of judges who can identify

with the unique experiences of all kinds of litigants who come before the courts. People
belonging to underrepresented groups often share a common set of experiences that
shape their values and perceptions on certain issues. This allows judges belonging to such

groups to effectively champion divergent values and perspectives, thus leading to better
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substantive representation for those communities. Indeed, as noted by scholar Michael
Nava in a 2008 study, judges belonging to historically underrepresented groups tend to
be more empathetic and considerate of the concerns of litigants who—Tlike them—have
been “similarly ostracized for their differences.”*® Most Americans believe it is important

for judges to “be able to empathize with ordinary people.

Generally speaking, in the average case where matters disproportionately affecting his-
torically underrepresented groups are not at issue, a judge’s identity—including their
race and ethnicity, gender, sexual orientation, or religious affiliation—will not have
any bearing on the outcome. In other words, for most cases, a female judge will reach
the same conclusion as a male judge, a Black judge will reach the same conclusion as a
white judge, and so forth. Some studies have even shown that, in certain cases, female
judges may issue harsher rulings than their male counterparts against similar litigants.®
One explanation for this is that judges from underrepresented groups feel pressured to
rule in such ways so as to avoid being perceived by their colleagues and others within
the profession as biased or agenda-driven. As described by a female South Asian immi-
gration judge from the United Kingdom, “The feeling of being an outsider did extend
to how I behaved as a judge at first. I felt terribly self-conscious, on guard, needing

to make sure I was right and also be seen to be doing it “properly. So I may even have

been harsher than white judges.”"'

However, in cases where race, gender, and religion are at issue, a judge’s identity can
have a significant impact on how cases are decided. It is worth noting at the outset that
studies conducted over the past several decades have reached different—and, at times,
even contradictory—conclusions over the extent to which a judge’s identity and back-
ground influences their decision-making. That said, a number of studies have shown
promising support for the idea that a judge’s background or membership in historically

underrepresented groups can affect case outcomes—though more research is needed.

Indeed, judges themselves have recognized that their identities and specific back-
grounds can inform their decision-making.®> As noted by Justice Ruth Bader Ginsburg
on the differing approaches male and female judges take on cases involving women’s
issues: “[ T Jhere are perceptions that we have because we are women. It’s a subtle influ-
ence. We can be sensitive to things that are said in draft opinions that (male justices)
are not aware can be offensive.”® Senior Judge Atsushi Wallace Tashima of the 9th U.S.
Circuit Court of Appeals, too, has previously described how his life experiences influ-
ence his decision-making—particularly the incarceration of his family in a World War

II U.S. internment camp for Japanese Americans and Japanese immigrants:
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Because we are all creatures of our past, I have no doubt that my life experiences, "I find that my own life
including the evacuation and internment, have shaped the way I view my job as a experiences inform

federal judge and the skepticism that I sometimes bring to the representations and my understanding

motives of the other branches of government.** _
and perceptions

Studies have found, for example, that female judges are more likely than their male of the world as a
counterparts to rule in favor of plaintiffs in sexual harassment and employment dis- judge ... Itis simply
crimination cases.® Women judges have also been found more likely to rule statutes unrealistic to pretend

unconstitutional if they violate the equal protection, due process, or freedom of asso- . .
that life experiences
ciation rights of people who identify as LGBTQ. Using qualitative analysis, one study

found that Asian American judges rule more sympathetically in certain cases, such as do not affect one’s

those involving matters of immigration or discrimination, which the author attributed perceptions in the

in part to the plights that those racial and ethnic groups experienced themselves immi-  process of judging”

grating to and growing up in the United States.”” Meanwhile, Black judges have been — Judge Edward Chen

found to be more sympathetic to defendants alleging violations of Fourth Amendment  of the U.S. District Court

rights than white judges.“ for the Northern District
of California.”

Moreover, plaintiffs alleging racial workplace harassment are 2.9 times more likely

to succeed before African American judges than judges belonging to other races and

ethnicities.”” According to the study, as a general rule, plaintiffs in workplace harass-

ment cases are more likely to succeed on their claims if they go before a judge of the

same race as themselves. In explaining this phenomenon, professors Pat K. Chew and

Robert E. Kelley explain:

Judges of each racial group can more readily identify with injustices that happen
to their racial group. They draw upon similar life experiences; they know how they
would react to being treated in certain ways; and they understand all the subtle
“coded” words that carry racial offenses but that others tend to dismiss with “that’s

not what I was saying—you're reading into it.”’

Studies have uncovered other patterns in the ways that judges of specific religions
decide certain cases. Professor Jeffrey J. Rachlinski and Magistrate Judge Andrew

J. Wistrich of the U.S. District Court for the Central District of California explored
this phenomenon in their 2017 article “Judging the Judiciary by the Numbers.”” In
reviewing past research, they describe that Jewish judges are more likely to decide
cases in ways that protect minority religions, perhaps because they belong to a histori-
cally persecuted religion. Similarly, Catholic and evangelical judges rule more harshly
in LGBTQ rights cases and against defendants in cases involving obscenity, which

the authors note is “consistent with papal teachings.” And while Jewish judges tend to

adopt a more separationist approach, Catholic judges are more accommodationist.
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Unfortunately, there is scant research on how the presence of LGBTQ judges and

judges with disabilities affects judicial outcomes.

Better, fairer decisions

Judges are human beings who hold biases and prejudices like everyone else. Most
make concerted efforts to prevent such biases from affecting their decisions, but they
are not always successful. For instance, a judge’s past professional experience can con-
tribute to bias in judicial decision-making. Although the body of research is mixed, at
least one study found that judges who previously served as prosecutors are moderately
more likely to rule against defendants.”® A judiciary historically dominated by cis white
men with prosecutorial backgrounds can result in legal doctrine and precedent tainted
by bias—such as disproportionate criminal sentencing laws—which has repercussions

for litigants and, especially, communities of color.

Adding judges with different backgrounds and experiences to the court can act as a check
on bias in the courtroom. As part of their decision-making process, judges belonging to
historically underrepresented groups consult their unique perspectives and life experi-
ences—shaped by their race, gender, sexual orientation, religion, and so forth. According
to one female federal judge, “I think everybody is applying the same law but you [as

a minority or female] may be able to see more angles. The more angles, the better the
decision.”* This holds true for individuals from different educational backgrounds as
well. For instance, law schools take varying approaches to training future lawyers and

emphasize different perspectives on the application and interpretation of law.

Having a group of judges from a variety of backgrounds, including underserved or his-
torically underrepresented communities, has a positive impact on the decision-making
processes of federal judicial panels and the Supreme Court, where judges deliber-

ate in groups. In these settings, people with varying experiences share their unique
perspectives and challenge others’ preconceptions with positive results. Studies have
shown how groups that include people of different races and ethnicities, genders, and
experiences approach problems differently, resulting in more thoughtful, innovative,
and well-rounded decision-making than homogenous groups.” Furthermore, studies
on federal appellate courts have found that having at least one female on an appellate
court panel significantly increases the likelihood that male judges will find for plain-
tiffs in cases involving sexual harassment and discrimination, while having at least

one Black judge on a panel increases the likelihood that non-Black judges will find for
plaintiffs claiming violations of the Voting Rights Act and in affirmative action cases.”
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Improving the judiciary as an institution

Judges from underrepresented groups have been champions in making the judiciary
fairer and more inclusive. For instance, women judges and judges of color have spoken

out about gender and racial bias on the courts and led calls for reform.”

The presence of judges from different communities and backgrounds can also improve
the courtroom experience for litigants and lawyers from underrepresented popula-
tions—regardless of the outcome of the case. In most cases, when litigants of historically
underrepresented groups come before a federal court, they encounter judges who do not
look like them and with whom they do not share common experiences. This can result

in litigants feeling heightened levels of stress, anxiety, or fear during court proceedings,
especially if a judge uses racially or culturally insensitive language or commentary—
regardless of whether it is intentional. Litigants who are people of color, women, LGBTQ
people, people with disabilities, and members of other underrepresented groups may
ultimately have a more positive experience and better overall impression of the legal
system if their case is decided by a judge with whom they share certain attributes or back-

grounds. This may hold true even if the judge ultimately rules against them.

For example, a female plaintiff bringing a sexual harassment claim against her employer
may find comfort in the fact that her case is decided by a female judge who approaches
the case in a thoughtful manner, with a robust or even personal understanding of

the specific challenges women face in the workplace. Even if the female judge rules
against her, the plaintiff may come away with the impression that the decision-making
process was fairer than it otherwise would have been had the case been decided by a
male judge who was less likely to comprehensively grasp the prevalence of and identify
patterns in sexual harassment against female workers. For their part, federal judges of
color have noted how their backgrounds and experiences provide them with a unique
“understanding and appreciation of how intimidating the court system can be,” which

may help them to approach litigants with more sensitivity.”®

In addition to improving courtroom experiences for litigants, the presence of judges
from diverse backgrounds can also foster a more welcoming and inclusive environ-
ment for lawyers who argue cases before the courts. For example, female lawyers who
come before courts presided over by male judges can be subject to harassment and
disparaging remarks about their appearance and choice of dress.”” Likewise, lawyers
of color may face racist comments or disparate treatment by judges who preside over
their case. Yet such mistreatment is less likely to occur in cases presided over by judges
who—as discussed previously—have more empathy for individuals belonging to

historically underrepresented groups.
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Finally, the presence of judges on the federal bench who represent a wealth of
backgrounds and experiences signals to children, students, and other lawyers from
underrepresented communities that one of the most prestigious positions within the
legal system is not out of reach or reserved only for white male elites. Of course, not
everyone aspires to become a federal judge. But for those who do dream of joining the
profession, having judges to look to as examples can be vitally important in encourag-

ing people to pursue their goals.
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Part Ill: Recommendations

By January 20, 2021, more than 200 federal judges will be eligible for senior status.*
Of those 200 judges, more than half are white males. These potential openings provide
an opportunity to improve the diversity of the federal bench. But to restore public
trust and foster fair judicial outcomes, meaningful reforms must be made to the judi-

cial pipeline and the processes by which judges are appointed.

The recommendations below focus primarily on improving the representation of women
and people of color in the federal judiciary, as well as encouraging the nominations

and appointments of LGBTQ judges, judges with disabilities, and judges belonging to
different faiths. Yet more work is also necessary to improve the representation of judges
from different educational and professional backgrounds. Indeed, the recommenda-
tions below frequently reference factors that have historically been considered neces-
sary prerequisites for becoming a federal judge—namely, attending an elite law school,
clerking for a federal judge, working at a top-tier law firm, and serving as a state judge or
U.S. attorney. Preconceived notions that these are the only pathways to becoming a judge
must be wholly abandoned if there is any hope of creating a fairer judiciary that is more
representative of the population it serves. All judicial nominees, of course, must still have
the necessary legal qualifications to adjudicate cases, such as having a healthy under-

standing of legal and trial procedures, as well as established legal rules and doctrine.

Address the pipeline problem

The lack of diversity within the federal judiciary cannot be remedied without addressing
the judicial pipeline problem. Today, too few students of color, LGBTQ students, and
students with disabilities are entering law school. And those who are accepted often are
not being set up for success, as they face various obstacles in school and in obtaining the
kinds of legal jobs that have traditionally led to federal judgeships. At every stage, law
students and lawyers belonging to historically underrepresented groups face harass-
ment, discrimination, and negative stereotyping. According to one Asian American
female lawyer, “Being an Asian woman added another layer as men were often more

interested in expressing themselves as romantic prospects as opposed to colleagues.”!
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Attorneys belonging to historically underrepresented groups may also be subject to
feelings of isolation. As described in a report by the Minority Corporate Counsel

Association on sexual minority attorneys:

Nongay people announce their sexual orientation whenever they mention a date, a
spouse, or a child. But these normal conversations can be fraught with tension for
lesbians and gay men. If they decide to remain silent about their personal lives ... It's a

silence that can often be interpreted by colleagues or clients as distant and cold.*

To improve the diversity of the federal bench, initiatives must be put in place to ensure
that individuals from historically underrepresented groups who are interested in pursu-
ing judgeships have the resources and support they need to be admitted to and succeed
in law school. Programs must also be established to help candidates obtain prestigious
clerkships and law firm jobs, both of which have often been considered unofficial
prerequisites for federal judgeships.* Becoming a state judge, state attorney general, or
U.S. attorney are also common points of entry for future federal judges. As such, it is

important to prioritize diversity in the pool of applicants in these sectors as well.

Get young people from underrepresented groups interested in judgeships
In order to bring individuals from all different backgrounds into the judicial pipeline,
it is necessary to get young people of different races and ethnicities, genders, sexual

orientations, and religions excited about pursuing a career in law.

Many people who have family members who are lawyers or judges are inspired to
pursue law as a career. This is problematic as a strategy for building a more inclu-
sive judicial pipeline, however, because people from historically underrepresented
groups and backgrounds are not well accounted for within the legal profession.

For instance, the profession as a whole is roughly 85 percent white and 64 percent
male.** In 2016, the American Bar Association (ABA) reported that only 1.25 per-
cent of its members self-identified as LGBT.* And a 2011 ABA survey found that
fewer than 7 percent of its members responded “yes” to the question, “Do you have
a disability?”*¢ This puts members from underrepresented populations at a disadvan-
tage from the very outset. Indeed, for many young people, having a career as a judge

may not be on their radar or believed to be within the realm of possibility.

More outreach must be done at an early age to get young people with different
experiences and backgrounds interested in and excited about a career as a judge.

Affinity bar associations and other organizations are already leading on this front.
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The Hispanic National Bar Foundation, for example, has programming—such as

the Future Latino Leaders Summer Law Institute—that allows Latino high school
students interested in pursuing careers in law to connect with Latino leaders in the
legal profession.’” As described by one student participant, “Hearing the success
stories of people from similar backgrounds as me has inspired me, and showed me
that the legal field is an amazing place for Hispanic people.”® Meanwhile, groups
such as Street Law Inc. and chapters of the Urban Debate League (UDL) work with
students in cities to educate them about the law, help them build critical thinking
and communication skills, and encourage them to pursue legal careers.*” Street Law
Inc. has teamed up with the National Association for Law Placement (NALP) to
create a “Legal Diversity Pipeline Program” designed to help excite young people
about a career in law. An evaluation of the program found that whereas 46 percent of
students reported considering becoming a lawyer before entering the program, that
number increased to 65 percent upon completion.”® Moreover, the Silicon Valley
UDL partners with local lawyers to provide corporate mentoring opportunities that
allow students interested in law to shadow and receive advice and emotional support

from practicing lawyers.”"

FIGURE 8
Improving judicial diversity will require
bringing more diverse lawyers into the fold

Diversity statistics for active attorneys in the United States

Male 64% Female 36%

Caucasian/white 85%
African American 5%
Hispanic 5%
Asian 2%
Multiracial 2%
Native American 1%

Source: American Bar Association, "ABA National Lawyer Population Survey: 10-Year Trend in Lawyer Demographics" (Chicago: 2019), available
at https://www.americanbar.org/content/dam/aba/administrative/market_research/national-lawyer-population-demographics-2009-2019.pdf.
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The above groups comprise but a fraction of the vast network of organizations working
to foster an interest in law among individuals at an early age. Yet there is always more to
be done. For instance, groups offering out-of-state programming should provide scholar-
ships to students of all socio-economic backgrounds who are interested in participating.
Such scholarships can go toward application fees, travel costs, and room and board in
order to make these opportunities more financially feasible for low-income students.
Affinity bar associations and justice-minded organizations can also host events at which
high school students are given the opportunity to hear judges of color and women
judges, as well as judges representing a variety of other characteristics and experiences,
discuss their work in the courtroom and career paths. In addition to driving interest and
enthusiasm for the profession among youths, events featuring these judges signal to stu-

dents of all ages, races, and backgrounds that judgeships are within their grasps.

Make the law school admission process fairer and more accessible

Before becoming a federal judge, one must be admitted to and attend law school.
Unfortunately, as described by law professor Sarah E. Redfield in her article on the pipe-
line to law school, socio-economic barriers often preclude students from underserved
communities from competing with their white, affluent peers for admittance to coveted
law schools.” As early as kindergarten, people of color, low-income people, people with
disabilities, and other individuals from historically underrepresented groups are disad-
vantaged in the pursuit of a successful law career due to gaps in the education system.”
For example, schools’ failure to offer accessible educational facilities and equipment can
result in education gaps for people with disabilities. Research has shown that the per-
centage of working-age disabled people who hold a bachelor’s degree or higher is more
than 18 percentage points lower than that of nondisabled people.”*

In addition to overcoming educational barriers, prospective law students from under-
served communities must overcome the significant financial burdens associated with
applying for and attending law school. For instance, they must pay to take the LSAT
exam—a prerequisite in most states for admission to law school, though a number

of law schools now accept GRE scores.” Although the LSAT offers fee waivers for
certain low-income students, they are not always well advertised, and therefore, many
students in need may not be aware of their existence. Students who have the financial
means can also take LSAT tutoring classes, which can give them a leg up on the exam.
These prep classes, however, are expensive. They can cost upward of $1,400, which

may be out of reach for low-income students.”
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Then there is the application process itself. Each law school application can cost
between $60 and $100.” Because experts recommend applying to between seven and
1S different law schools, the total cost of application fees alone may exceed $1,500.%
Many law schools offer application fee waivers for low-income students, but as with

the LSAT waivers, they are not always well advertised and can be difficult to obtain.*

Furthermore, the astronomical cost of attending law school and the prospect of
being hundreds of thousands of dollars in debt upon graduation is a major deter-
rent for some individuals who might otherwise be interested in pursuing a career

as a judge. Law school tuition can range anywhere from nearly $12,000 to almost
$70,000 per year, depending on the school.'® This is particularly daunting for those
who do not have the same financial safety net as their affluent peers. Making matters
worse, law students belonging to historically underrepresented groups are statisti-
cally less likely to be hired into high-paying positions upon graduation. For instance,
women of color represent only about 13.5 percent of associates at U.S. law firms,
while the post-graduate employment rate for law school graduates with disabilities is

7.6 percent lower than it is for other graduates.'”!

By improving education and making it more equitable across communities, a more
representative pool of students—across racial, gender, sexual orientation, disability,
and socio-economic lines—will enter law school, which starts them on the path to
becoming federal judges. The definition of who qualifies for LSAT and law school
application fee waivers should be expanded to include more applicants in need. Going
further, LSAT-related fees could be waived entirely for former Pell Grant recipients.
Private companies offering LSAT test prep should provide low-income applicants
with more generous scholarships. For their part, affinity bar associations and justice-
oriented organizations can help by establishing scholarship funds to assist low-
income students in taking LSAT prep courses and paying the fees associated with the
exam—including the costs of travel and lodging if the LSAT testing location is far from

home—and with law school applications.

Furthermore, to increase the admission rates for students belonging to historically
underrepresented groups, law school must be made more affordable. Additionally,
law schools—as well as states and the federal government—must do more to allevi-
ate the massive student debt accrued by their students. Although the federal gov-
ernment offers a federal loan forgiveness program for working in the public interest
for 10 years after law school, the program is incredibly difficult to navigate; only 1
percent of program applicants had their loans forgiven under the program in 2018.'*
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Diversity within the legal profession and among federal judges will not improve
unless steps are taken to make law school more financially viable. To address this,
some attorneys and politicians have advocated for turning law school into a two-
year program, rather than a three-year program.'” An added benefit of shortening
law school programs is that new graduates would be able to get practical, hands-on
experience sooner than they would if they had to sit through another year of classes,

better preparing them for their professional careers.'*

For example, to help alleviate the burden of student loan debt, Yale offers a comprehen-
sive loan forgiveness program—the Career Options Assistance Program (COAP)—that
allows students making less than a certain amount to forgo payments toward their law
school loans. Students making more than the set threshold are only expected to “contrib-
ute a portion toward repaying their law school loans, with COAP covering the rest.”'®
Unlike many other loan forgiveness plans, COAP applies to graduates working in all sec-
tors, including the public, private, government, and academic sectors. According to the
COAP webpage, “Since its inception, more than 1,500 Yale Law School graduates have
participated in COAP and received over $54 million in benefits. In 2018 alone, COAP
disbursed $5.3 million in benefits to more than 400 graduates.”'*

Ensure students from underrepresented groups get into law school

Becoming a federal judge requires more than simply going to any law school. One has
to go to the “right” law school. As described in Part I of this report, students’ likelihood
of becoming a federal judge drops considerably if they do not attend the nation’s most
elite law schools. Regarding the lack of educational diversity among Supreme Court
justices, Justice Thomas has said, “I do think we should be concerned that virtually all
of us are from two law schools ... I'm sure Harvard and Yale are happy, but I think we
should be concerned about that.'”’

This does not bode well for certain applicants of color and applicants from less affluent
backgrounds, who, as noted previously, face unique socio-economic barriers that may
prevent them from being admitted to these highly selective institutions. In 2018, approxi-
mately 58 percent of white law students graduated from the nation’s top-30 law schools,
compared with roughly 10 percent of Asian students, 8 percent of Hispanic students, and
S percent of Black students.'* Law school admission committees may fail to prioritize
diversity in their applicant pool, placing too much value on applicants’ LSAT scores and
GPAs, which are often lower for low-income applicants and applicants of color compared

with wealthy and white applicants, for reasons explained in previous sections.
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Law schools—particularly top-tier schools—should give less weight to applicants’
LSAT scores and GPAs. They should also better prioritize diversifying their student
body. This may entail doing more outreach to colleges with high enrollments of
students of color, women, LGBTQ students, students with disabilities, and students
belonging to religious minorities—as well as taking affirmative steps to invite and
encourage students from all backgrounds to visit and apply to their schools. Law
schools, for instance, should dedicate considerable resources for the purposes of
holding regularly occurring “diversity days” for prospective students, with special
programming featuring law professors and distinguished alumni—especially judges—
with a variety of personal and professional experiences. Such programming can help
underserved students to realize that there is a place for them at law school and that the

institution values and is invested in promoting diversity within its student body.

Ensure that law school environments are inclusive and welcoming

Once in law school, students may experience an unwelcoming environment that can
at times be downright hostile. In particular, students from traditionally underrepre-
sented communities have reported being harassed and discriminated against, which
can negatively affect their academic performance and grades.'”” For example, in
2018 and 2019, Black and female students at Harvard Law School received a series
of degrading email and text messages from fellow students, which included “racist
taunts about affirmative action and intelligence” and “body-shaming.” The students
who received the disturbing messages explained how this mistreatment affected
their studies: “It was all we could think about ... all we could talk about, all we were
focusing on, instead of our schoolwork.”"'® Nonwhite students have also reported
difficulty finding and joining study groups—particularly with their white peers—
and feelings of isolation.""" Study groups can provide critical assistance in preparing

for and excelling on law school exams.

In addition, students of color may find it disheartening to be taught by white profes-
sors who, in their teaching, fail to consider or outright dismiss the important nuances
and unique experiences of communities of color. This is especially problematic when
82 percent of all tenured faculty and 80 percent of all full-time faculty members at U.S.
law schools are white.''> Similarly, female students are often subjected to legal teach-
ings that are colored by male-dominated perspectives. Women only comprise roughly
40 percent of full-time school faculty, while women of color comprise only about 9
percent of such faculty members.'"* Moreover, LGBTQ students may be discouraged
or feel overlooked if they are unable to self-identify on official law school forms and

paperwork and do not see themselves represented among law school faculty.'*
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Finally, many law students of color and students from less affluent backgrounds do
not enter school on a level playing ground with their white and elite counterparts due
to structural barriers. And unfortunately, law schools do not always do a good job
addressing the problem. Indeed, at many schools, there are few programs—outside
of those organized by affinity law school clubs and bar associations—directed toward
students of underrepresented groups or geared toward ensuring their success at law

school and in the legal profession upon graduation.

One way to help these students feel a greater sense of belonging is for law schools to
prioritize hiring faculty from a variety of backgrounds. Having a more diverse faculty
can make law school feel more welcoming and inviting for students from historically
underrepresented backgrounds, which can improve their overall experience. Moreover,
having a diverse faculty—like a diverse group of judges—brings different perspectives
to the classroom, which makes for a more comprehensive and well-rounded analysis of
legal doctrine. Such robust discussions force students to recognize their own internal
biases as well as the structural biases present in the legal system, helping to make them

into better lawyers and judges.

Law schools should also set up special programming targeted toward female students,
students of color, LGBTQ students, students with disabilities, and students from
low-income backgrounds. Students from historically underrepresented groups such as
these often face unique barriers navigating the law school experience, from applying
and interviewing for jobs or clerkships to finding outside scholarships or funding for
unpaid professional opportunities. In determining what programming is most help-
ful, law schools can conduct equity audits such as those described in CAP’s “Equity
Audits: A Tool for Campus Improvement.”'"s Equity audits can assist school adminis-
trators in making smart decisions about internal changes or improvements that must

be made in order to empower students from different backgrounds to succeed.

Finally, law schools should hold events headlined by female judges as well as judges of
different ages, races and ethnicities, socio-economic status, and any number of addi-
tional characteristics to talk about their experiences and encourage law students from

all walks of life to follow similar paths.

Ensure that law students have equal access to professional opportunities
The many challenges that underrepresented students face in law school can prevent them
from obtaining prestigious judicial clerkships and positions at distinguished law firms,

both of which have traditionally been considered necessary for becoming a federal judge.
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Many law students obtain highly sought-after clerkships through recommendations by
the law professors who mentor them. But students belonging to historically under-
represented groups may find greater difficulty obtaining mentors among law school
faculty. Although white, cis, and male law professors can be good mentors, students
who do not fall into those groups may not seek out mentorships if they share little in
common with their available potential mentors or suspect them of harboring preju-
dices. Aside from helping students obtain clerkships, mentors with shared characteris-
tics and experiences can create safe spaces for students to go and report discrimination
or harassment and seek advice in navigating a legal profession that is not friendly to
lawyers from all backgrounds. With this in mind, law schools should create structured
mentorship programs, whereby students interested in clerking can be paired with law

professors from similar backgrounds to help them navigate the process.

An additional barrier for students wishing to obtain clerkships is that clerks are often
only provided a small stipend for rent and other living expenses. Some clerks are also
required to move temporarily depending on where their judge and court is located.
For clerks who are financially secure or have a financial safety net to supplement their
stipends, this is not a problem. But for others, such financial burdens can deter them
from accepting clerkship positions. Indeed, students who lack the means to support
themselves or supplement the limited stipends that clerkships offer may have no
choice but to pass up such valuable opportunities, which could detrimentally affect

their chances of obtaining a future judgeship.

To make clerkships more financially feasible, law schools should provide robust fund-
ing and scholarships to help students pursue unpaid or low-paying clerkship positions.
Providing support for students from underrepresented communities pursuing clerk-
ships helps both the student and the school, as getting more students placed in clerk-
ships can improve the school’s ranking in post-graduate employment and attract more

students who may be interested in clerking.

Like clerkships—and as noted previously—working at prestigious law firms is often
considered an important step to becoming a federal judge. Accordingly, law schools
should help students from all backgrounds secure these sought-after positions. Each
fall, law schools across the country host events where law firms come to interview
students for hiring opportunities. However, to promote inclusive hiring practices, law
schools could allow only those law firms with proven records of hiring and retaining
attorneys from historically underrepresented groups and diverse backgrounds to inter-
view students at their school. Alternatively, law schools could give those firms special

priority in selecting students to interview and hire. By only allowing law firms that
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foster and maintain diversity to participate—or by giving those firms priority—on hir-
ing days, law schools can help incentivize other firms to improve diversity within their
ranks. As an added bonus, law students who do get hired are more likely to be placed

at a firm where they will be empowered to succeed.

At the very least, law schools should make information about law firm diversity statistics
readily available to students and, on law firm interview and hiring days, provide students

with rankings of firms based on their commitment to diverse hiring and retention.

Prioritize diversity in legal sectors that serve as stepping stones for judgeships
As described in previous sections of this report, working in certain sectors of the legal
field—for example, serving as a judicial clerk, working at a top law firm, presiding as a
state or local judge, or serving as a state attorney general or U.S. attorney—increases

one’s likelihood of becoming a federal judge.

Unfortunately, people of color, women, and individuals from other underrepresented
groups are less likely to be employed in these positions. Judges, law firms, politicians,
and even voters have a role to play in helping to diversify these legal sectors. Steps must
be taken to ensure that law students and lawyers from all backgrounds have access to

these kinds of positions and that they are treated fairly once they attain them.

Judicial clerkships

Clerkship positions are not often filled by candidates from historically underrepre-
sented groups. Previous sections of this report examined the lack of demographic
diversity and variance in educational backgrounds among federal judges. But many of

those same patterns hold true for federal law clerks.

Indeed, according to a comprehensive 2017 study compiled by researchers associated
with Yale Law School and the National Asian Pacific ABA, as 0of 2015, 82.5 percent of
federal law clerks were white.''* Meanwhile, Asians and Hispanics comprised approxi-
mately 6.5 percent and 4 percent of federal clerks, respectively, with Blacks making up
roughly 5 percent."” One reason for the lack of diversity among clerks is that federal
judges place too high a premium on hiring clerks from elite law schools, and as noted ear-
lier, a number of structural barriers can prevent students from underserved communities
from enrolling at such institutions. The late Justice Antoni Scalia articulated judges’ pref-
erence for elite law students: “By and large, I'm going to be picking from the law schools
that basically are the hardest to get into. They admit the best and the brightest, and they

may not teach very well, but you can’t make a sow’s ear out of a silk purse.”'®

31 Center for American Progress |



Research shows that from 1950 to 2014, Harvard students accounted for nearly a
quarter of all Supreme Court law clerks, with students from Yale comprising another
19 percent. During the same span, just 10 law schools combined accounted for nearly
82 percent of all Supreme Court clerks.""” And of law clerks who served on the lower
federal courts from 2010 to 2014, more than one-third came from one of only 10 top
schools—Harvard University; Yale University; Stanford University; University of
Virginia; New York University; University of Michigan; University of Texas; Columbia

University; University of California, Berkeley; and Duke University.'*°

Even when individuals belonging to historically underrepresented groups are selected
for clerkships, they may feel isolated due to the lack of other clerks and judges with
similar backgrounds. Some female clerks have even reported being sexually harassed

by male judges.'*!

In hiring for clerkships, judges must look beyond law students and graduates who
attended elite law schools and consider hiring clerks with different educational back-
grounds and experiences. The elitist structure currently in place closes the door to
many highly qualified individuals who would serve as exceptional clerks. Judge Vince
Chhabria of the U.S. District Court for the Northern District of California has sug-
gested that judges adopt a practice similar to the NFL's Rooney Rule, whereby judges
would be required to interview at least one candidate from a demographically under-
represented group and at least one candidate from a law school not ranked in the top

14 for clerkship positions.'** According to Judge Chhabria:

Obviously, I don’t always hire law clerk candidates who meet this description. But

interviewing off-the-radar candidates has sometimes led me to hire a fantastic person
who might not originally have been given an interview. Other times I've not hired the
person, but the interview with me has led to interviews with other judges (often on my
recommendation). Overall, my hiring process has been better because of this practice,

and it has resulted in stronger chambers.

Once they are hired, clerks must also have access to resources to report discriminatory
or harassing behavior. Because clerks’ judges have immense influence on the trajec-
tory of their careers, anonymous tip lines should be established for reporting abusive
behavior by federal judges. Voluntary mentorship programs could also be established
to pair clerks with former clerks from similar backgrounds. Such programs could help

judicial clerks of all backgrounds to navigate the judicial institution.
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Law firms

Like clerkships, prestigious law firms are also highly selective and favor law gradu-

ates who attended elite law schools and graduated at the top of their class. But again,

as explored in previous sections, the many obstacles that students from traditionally
underserved communities face in law school may cause their GPAs to suffer, especially
in comparison with their elite peers, who are advantaged by the current system in

many ways.

According to a report by the National Association for Law Placement, in 2018, Asians
made up 11.69 percent of associates at U.S. law firms, while Hispanic and Black/
African American associates comprised 4.71 percent and 4.48 percent, respectively.'*
Moreover, only 0.46 percent of associates reported having a disability and 3.80 percent
identified as LGBTQ. According to the same study, women comprised slightly less
than half of law firm associates that year."** Diversity is worse among law firm partners.
The same study found that only 1.83 percent of law firm partners in 2018 were Black
or African American, while 2.49 percent were Hispanic. And women of color com-
prised just 3.19 percent of law firm partners at U.S. law firms in 2018.'** Fewer than

1 percent of law firm partners reported having a disability, while slightly more than 2

percent identified as LGBTQ."*¢

Candidates from underrepresented backgrounds who do get hired at law firms are not
always primed for success. Women, people of color, and LGBTQ people have reported
being discriminated against, harassed, or passed over for promotions and assignments
at law firms. According to an ABA study, 49 percent of women of color working at

law firms have reported being subject to harassment, while 62 percent reported being
excluded from networking opportunities critical for career advancement. In compari-
son, between 2 and 4 percent of white men working at law firms reported experiencing
the same issues.'”” The study also found that women of color were significantly more
likely to report receiving unfair performance evaluations than their white male peers.
Additionally, law firm associates who identify as LGBTQ have reported regularly
hearing anti-gay comments in the workplace."® In regard to the distribution of clients
and assignments, some advocates have noted an apparent favoritism within law firms
toward “gay male lawyers who are very masculine and lesbian women who are more

feminine” over other associates who identify as LGBTQ."”

When individuals feel unsupported or even attacked in the workplace, they are more
likely to leave their prestigious positions or the law profession altogether. Studies have

shown that lawyers of color are more likely to leave their firm jobs than white lawyers.'*
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A 2007-2008 report by the ABA noted that women of color, in particular, have a nearly
100 percent attrition rate from law firms after just eight years."”' This, in turn, shrinks the

pool of possible judicial candidates from certain historically underrepresented groups.

Like judges and clerkships, law firms must make hiring decisions with an eye toward
bringing on more women, people of color, people who identify as LGBTQ, and people
with disabilities as well as different religious affiliations. Hiring decisions can be facili-
tated by in-house diversity committees comprised of associates, partners, and staff from
a variety of backgrounds who can monitor the firm’s hiring practices to ensure that
candidates are being fairly considered and that the firm’s diversity goals are being met.
Fortunately, many law firms have implemented the Mansfield Rule, which requires at
least 30 percent of firm leadership candidates to be members of historically underrepre-
sented groups.'** Some law firms have even started conducting diversity seminars for firm
attorneys and their clients in order to increase knowledge about diversity issues and the
unique challenges faced by individuals from underrepresented groups.'** To be effective,
diversity committees within firms must have teeth. They must be empowered to make
independent assessments of and take meaningful action to address problems within
firms related to diverse hiring and retention practices, as well as to ensure that workplace

conduct and work distribution are free of discrimination and harassment.

Clients are also prioritizing firm diversity. For instance, a number of businesses seek-
ing outside counsel are committed to hiring law firms with lawyers from historically
underrepresented groups, such as firms endorsed by the National Association of
Minority & Women Owned Law Firms (NAMWOLF)."** Client-led diversity initia-
tives help to empower diversity-minded law firms in a highly competitive legal field
and to provide strong incentives for other firms to diversify their ranks and take con-

crete steps to retain attorneys from historically underrepresented groups.

It is also important to improve firm culture in order to increase retention rates among
associates and partners from historically underrepresented groups. Safe workplace and
bias trainings must occur regularly, and individuals who make bigoted or offensive com-
ments must face repercussions, regardless of their place on the hierarchical totem pole.
There must also be formal processes for investigating performance evaluations and work
distribution patterns that may be tainted by supervisor bias. Firm attorneys belonging to
historically underrepresented groups should be paired with mentors who are invested in
their success. These mentors may themselves be members of underrepresented groups,
but they may also be senior associates and partners that are not from such groups. In fact,
some lawyers of color have acknowledged that being paired with white partners can be
crucial for their success, given that they may have more connections with others in the
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legal field or larger client lists.
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State supreme courts, attorneys general, and U.S. attorneys
Aside from clerkships and jobs at prestigious law firms, federal judges are also
recruited from state supreme courts and attorneys general (AG) offices. Unfortunately,

diversity is a problem in these areas as well.

A recent report by the Brennan Center for Justice found that judges of color com-

prise just 15 percent of state supreme court seats nationwide. Nearly half of all states
have supreme courts comprised entirely of white judges.'** Meanwhile, female judges
comprise just 36 percent of state supreme court seats. The same diversity issues exist
for attorneys general. In fact, there are only nine women and 12 people of color cur-
rently serving as state attorneys general, comprising only about 17.6 percent and 23.5
percent, respectively, of all state attorneys general nationwide, including Washington,
D.C."*” Moreover, of assistant U.S. attorneys in 2013 and 2014, the vast majority, nearly
81 percent, were white; only 5.2 percent were Asian, 8 percent were Black, and 5.2

percent were Hispanic.'®*

Addressing diversity problems in these sectors requires diversity-centered decision-
making by governors, presidents, and the public, who appoints or elects state supreme

court judges and attorneys general.

Prioritizing judicial diversity in the nomination and appointment process
Addressing the pipeline problem, as explored above, will go a long way toward ensur-
ing that there is a larger pool of judicial candidates from which to choose for the
federal bench. But ensuring that future judicial candidates are set up for success in and
out of law school is only half the battle. Even if lawyers from different backgrounds
play their cards right under the current system—Dby going to the most prestigious law
school, graduating at the top of their class, clerking at the Supreme Court, and then
making partner at a top law firm or presiding over a state supreme court—they still

face an uphill battle in attaining a federal judgeship.

As explored in Part I of this report, despite their exceptional qualifications, judicial
candidates from underrepresented groups are far outnumbered by cis white male
judges on the federal courts. Solutions are therefore needed to ensure that candi-
dates from all backgrounds are being nominated by presidential administrations and

approved by Congress.

35 Center for American Progress |



The White House and Congress must place a premium on judicial diversity

As illustrated in previous sections of this report, for much of American history, U.S.
presidents have failed to prioritize diversifying the federal bench. Except for during the
administrations of former Presidents Jimmy Carter, Bill Clinton, and Barrack Obama,
judicial nominations of people from underrepresented groups have been few and far
between. Similarly, even when candidates of color, women, and openly LGBTQ candi-

dates have been nominated, Congress has been slow to confirm their appointments.

Why hasn’t judicial diversity been a priority for most presidents and Congress?

Some politicians may argue that when it comes to the federal judi- on the political climate at the time, judicial diversity may unfortu-
ciary, it is unnecessary to add more women, people of color, indi- nately fall by the wayside even under administrations with the best
viduals self-identifying as LGBTQ, people with disabilities, and those intentions. Finally, one cannot discount politicians’ personally held
belonging to minority religions because in applying the “black biases and prejudices toward certain historically underrepresented
letter” law, judges render decisions objectively and free of bias.’ groups. Such biases have undoubtedly played a significant role in
But this argument is flawed, as demonstrated in earlier sections of the disproportionately small percentage of judges from underrep-
this report. Another explanation is that in nominating and confirm- resented groups who have been nominated and appointed to the

ing federal judges, presidential administrations and Congress must federal bench since the nation’s founding.
make various considerations and strategic calculations. Depending

In nominating judges, presidents must make diversifying the bench a top priority for
their administrations. As discussed previously, President Carter was a leader in this
area. When he signed the Omnibus Judgeship Act of 1978 —which, among other
things, added new judgeships to the federal courts—Carter recognized his duty to
address “the almost complete absence of women or members of minority groups” on
the federal bench.'* In doing so, he reportedly ignored white senators who recom-
mended only white judges for the bench, issuing a series of executive orders aimed at
improving diversity among federal judges. Professor Nancy Scherer described Carter’s

efforts in her article “Diversifying the Federal Bench”:

First, Carter set out to dismantle the traditional method of selecting lower court
judges—senatorial courtesy—which had perpetuated the old white boys’ network.
Second, Carter directed the appellate merit selection committees to make ‘special efforts’
to identify minorities and women for appellate vacancies. Third, Carter directed his
Attorney General to make ‘an affirmative effort ... to identify qualified candidates,

including women and members of minority groups’ for federal judgeships.'*!
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President Obama, too, consciously selected judges who represented a variety of
backgrounds and experiences. In a 2007 campaign speech, he maintained: “We need
somebody [on the bench] who’s got the heart—the empathy—to recognize what it’s
like to be a young teenage mom. The empathy to understand what it’s like to be poor
or African-American or gay or disabled or old—and that’s the criteria by which I'll
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be selecting my judges.

Presidents must emulate the examples set by Carter and Obama to diversify federal
courts. Efforts to diversify the federal bench cannot, however, be limited to demographic
characteristics. In addition to compiling a group of nominees from different racial and
ethnic backgrounds, genders, LGBTQ identities, and religious affiliations, presidents
should nominate judges who come from different educational and professional back-
grounds. That the federal judiciary is made up largely of judges who worked in private
practice and as prosecutors is problematic since it means that a very small subset of per-
spectives dominate the judicial system. There are many lawyers who would make excel-
lent judges that are currently working in the public sector, including as public defenders,
nonprofit litigators, and as direct legal service providers. Although such career paths have

historically not been pathways to federal judgeships, they certainly should be.

It is worth recognizing that despite the Obama administration’s efforts to diversify the
federal judiciary, women and people of color still comprised fewer than 50 percent and
40 percent of his appointees, respectively. LGBTQ judicial appointees were similarly
underrepresented compared with their share of the U.S. population. That Obama—
who arguably did more to improve representation on the federal bench than any other
president—did not appoint people from historically underrepresented groups at rates
of even 50 percent is noteworthy. In order to make any real dent in the diversity prob-
lem that plagues the current judiciary, the proportion of women and people of color
being appointed needs to be much higher, greatly exceeding any 50 percent threshold.
LGBTQ judges, judges with disabilities, and judges belonging to religious minorities
should also be appointed at significantly higher rates.'* And as discussed earlier, a
large proportion of judicial appointees should also come from different professional

backgrounds and educational experiences.

In nominating and confirming judicial appointees, presidential administrations should
engage in robust consultation with a variety of groups and communities. Affinity
organizations and bar associations, disability rights and justice advocates, and inter-
faith coalitions and leaders specializing in judicial nominations can provide a wealth
of valuable insight on and recommendations for judicial nominees from different

backgrounds and experiences.
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Like the executive branch, the legislative branch must also make confirming these
nominees a matter of utmost importance. The Senate should demand nominees who
belong to underrepresented groups and who come from different backgrounds. It
should no longer be a complacent party in confirming more and more white, male, and
elitist judges. The Senate has significant power over the judicial confirmation process
and, as such, should be more assertive in pushing for greater diversity on the bench.
Senators should similarly consult with justice-oriented groups and affinity bar associa-
tions when confirming judicial nominees. Such organizations can warn lawmakers
about nominees with poor records on issues that disproportionately affect historically

underrepresented groups.

Addressing inequities in the ABA’s judicial rating system
Although the ABA does not exercise any formal authority over who gets nominated or ap-
pointed to the federal bench, it plays an influential role through issuing ratings on federal
judicial nominees. The ABA's rating system, which was explored in CAP’s “Structural Re-
forms to the Federal Judiciary,” considers a nominee’s integrity, professional competence,
and judicial temperament, and has been relied upon by presidents and senators for the
past several decades. Unfortunately, research suggests that the ABA rating system dispro-
portionately disadvantages judges belonging to historically underrepresented groups. For
instance, female judges and judges belonging to racial or ethnic minorities are less likely
than their male and white counterparts to be highly rated by the ABA, even though there is
zero evidence that white or male judges are more qualified than those belonging to under-
represented groups.™ This is a serious cause for concern and requires immediate remedy.

Require judges and court staff to reqularly undergo implicit bias training

The recommendations listed above are steps that can be taken to ensure that, going
forward, judicial vacancies are filled by judges who belong to historically underrepre-
sented groups and have a variety of experiences. There, of course, remains the question
of what to do about the judges already serving on the federal bench.

As described in previous sections of this report, judges—Ilike everyone else—
have implicit biases regarding race, gender, sexual orientation, religion, and so on.
Although it is impossible to eliminate judicial bias in its entirety, steps can be taken

to mitigate its effect.
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For example, federal judges—including Supreme Court justices—along with all senior
court employees and law clerks, should be required to undergo implicit bias training
on an annual basis.'* Such training could cycle between focusing on various biases,
including those having to do with gender, race, sexual orientation, socio-economic
status, religion, and people with limited English proficiency or disabilities. Trainings
could be carried out by implicit bias specialists and include presentations from affected
litigants as well as organizations and bar associations representing various groups and
communities, specifically those that are historically underrepresented. Implicit bias
training could be mandated by the Federal Judicial Center or required by Congress. All
tederal judges are already required by law to complete annual financial disclosures in

the interests of transparency and accountability.

Another way to mitigate bias is for state bars to require trainings as part of their
Continuing Legal Education curriculum, as is the case in Minnesota."* Nonprofit
groups can also get involved by monitoring court practices to identify judicial bias in
the courtroom. For instance, organizations engaged in court monitoring practices will
often send trained volunteers to monitor certain classes of court cases for judicial bias
against parties and attorneys. These organizations can then provide feedback to judges
on their performances and offer judicial bias trainings to address the problem.'*’
Programs can be designed to monitor judicial bias as it pertains to different historically

underrepresented groups.
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Conclusion

The federal judiciary needs judges with a wealth of different and unique experiences,
who understand how their rulings can affect people from underrepresented groups and
those from all backgrounds. Improving the diversity of the federal judiciary would signal
both to the public and to parties that have business before the courts that it is a fair and
equitable institution. This would in turn strengthen the federal judiciary’s legitimacy. It
would also ensure a more even-handed justice system and signal to everyone that a criti-

cal part of U.S. civil society is not closed off to them and their communities.

Fixing the federal judiciary’s diversity problem will not happen overnight. Indeed,
because federal judges serve for life, it will take years—if not decades—for the United
States to have a federal judiciary that more closely mirrors the demographics of the
country. Getting there requires a strong commitment to taking affirmative steps to
improve the judicial pipeline and selection process in order to ensure that judicial
candidates represent a variety of backgrounds and experiences. This commitment and
responsibility must be shared by every person and entity who has a hand in the making
of federal judges; this includes presidents, senators, sitting judges, law schools, law

firms, justice-minded organizations, bar associations, and American voters.

By prioritizing the diversification of the federal bench and implementing reforms to
make the judiciary more inclusive, America can transform today’s whitewashed judi-

ciary into one that reflects the viewpoints and experiences of the populace it serves.
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Methodology

The demographic characteristics of current and past appointed judges were retrieved
from the Federal Judicial Center (FJC), which provides information on race, ethnicity,
and gender. The authors supplemented the information available on the FJC site with
information about federal judges’ sexual orientation, professional background, and
religious affiliation from a variety of secondary sources—including news sources,
journal articles, and studies published by other entities. The data were then broken out
to provide diversity characteristics for all sitting judges, sitting judges by circuit, judges
appointed by Trump, and judges appointed by each president dating back to FDR.

In order to compare judicial diversity with population diversity in the circuits, the
authors collected population demographic information from the U.S. Census Bureau
for each state and U.S. territory included within each circuit. This information was
then aggregated to provide a representative picture of demographics for the popula-

tions covered by each federal circuit court.
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