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Introduction and summary

The immigration debate in America today is nearly as broken as the country’s immi-
gration system itself. For too many years, the conversation has been predicated on

a false dichotomy that says America can either honor its history and traditions as

a nation of immigrants’ or live up to its ideals as a nation of laws by enforcing the
current immigration system.” Presented with this choice,® supporters of immigra-
tion—people who recognize the value that immigrants bring to American society,
its culture, and its economy, as well as the important role that immigrants play in the
nation’s continued prosperity—have traditionally seized the mantle of defending
America as a nation of immigrants.* By doing this, however, rather than challenging
the dichotomy itself, supporters have ceded powerful rhetorical ground to immigra-
tion restrictionists, who are happy to masquerade as the sole defenders of America as
a nation of laws.* The fundamental problem with this debate is that America is, and
has always been, both a nation of immigrants and a nation of laws. Debates over a
liberal immigration policy actually predate the start of the nation itself; they infused
the drafting of the U.S. Constitution, America’s founding document.®

Indeed, it is precisely because these two visions of the country are intertwined that
America cannot be a nation of laws if those laws are antithetical to its history and ide-
als as a nation of immigrants. Put another way, the U.S. immigration system can, and
must, recognize both the need for movement and the need for defined borders; it must
have clear guidelines but also clear guardrails; and it must live up to the best of the

nation’s past while working for its present and future.

This report sets out a framework for immigration policymaking that brings together
the two visions of America, with the goal of building a fair, humane, and well-function-
ing immigration system in which the rule of law is restored. Additionally, it makes the
case for why immigration proponents can and should reclaim the rule of law narrative
frame from immigration restrictionists who frequently misappropriate the term to
drive law and order policies that demonize immigrant communities and communities

of color and only worsen the dysfunctionality and cruelty of the current system.
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The report begins by laying out what the rule of law is, how it has been distorted by
opponents of immigration, and the degree to which the current immigration system
makes a mockery of American history and ideals—of an America that is both a nation
of laws and a nation of immigrants. The report then outlines the emergence over a
period of years of the extralegal immigration system that exists today. Next, it illus-
trates that under this broken system, immigration policy has fluctuated between two
poles: on the one hand, relying increasingly upon administrative discretion alone to
save the system from itself, and on the other, relying on maximum enforcement of
“the laws on the books without apology,” as former U.S. Immigration and Customs

Enforcement (ICE) Acting Director Thomas Homan said.”

The inadequacies of the former, and the abject cruelty of the latter, have contributed
to a growing sense among some policymakers, as well as many in the pro-immigrant
advocacy community, that the entire enforcement apparatus must be unwound.®
Certainly, enforcement reforms are necessary, as the following sections of this report
explain. But the move to reject enforcement entirely—even in theory—only fuels
louder calls for maximum enforcement, which then strengthen calls for abolition, ad
infinitum. It is time to break this cycle of extremes and build an immigration system
that is workable and humane and that the public broadly believes can—and should—

be enforced through rules that are fair and just.

This report is not intended to provide all the answers. Rather, it builds a framework for
analysis within which additional publications will follow. In particular, this report calls
for a vision for immigration policymaking that includes, at a minimum, the following

guiding principles and policy recommendations:

* Build a generous and well-functioning legal immigration system that can be
responsive to the nation’s changing needs. This would include realistic and
independent evidence-based avenues for immigration that allow families to stay
together and businesses to get the workers they need, while enhancing all workers’
rights to fair and increasing wages, safe working conditions, and the opportunity
to thrive together. The rules of such a system would be designed to recognize the
fact that the only way to have an immigration system that works is to more closely
align supply and demand, rather than force the system to adhere to artificial caps,
untethered from reality and revisited only once in a generation at best. Importantly,

if immigration were successfully channeled through a functioning regulatory system,
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enforcement resources could instead be dedicated to preventing individuals from
entering the country outside of that system and to appropriate enforcement actions
necessary to maintain the integrity of that system and U.S. borders, which remain

central to the very notion of national sovereignty.

Establish a humane asylum and refugee system that honors the nation’s historic
commitment to be a place of refuge, as well as ensures that those in need of
humanitarian protection receive fair and efficient adjudication of their claims

without sacrificing due process.

Commit to proportionality, accountability, and due process in immigration
enforcement. This would do away with the current one-size-fits-all approach,

in which banishment from the country is the only sanction on the table and
opportunities for relief are few, and instead allow for a range of potential penalties
to fit the offense and the individual. Likewise, such a system would have real due
process; be administered through independent immigration courts that consider
cases with the ultimate goal of rendering fair and just outcomes;” and incorporate
important aspects of the rule of law long found in the U.S. criminal justice system,

including the notion that sanctions should be subject to statutes of limitations.

Create a path to citizenship for undocumented immigrants and other individuals long
residing in the country. This would allow people to come forward, register with the
government, pass a background check, and be put on a path to permanent residence
and eventual citizenship. Building a functioning immigration system, as described
above, will go a long way toward ensuring that people no longer have to come into the
country outside the law—or remain outside the law—in the future. However, this will
do nothing to address the 10.5 million people already here without status who have,
on average, lived in the United States for nearly 15 years." It will not help the more
than 1 million individuals now protected by Deferred Action for Childhood Arrivals
(DACA), Temporary Protected Status (TPS), or Deferred Enforced Departure (DED)
who have no path to permanent residence and are living in fear that their temporary
reprieve may soon be ripped away. If our collective goal is to create policy that upholds
the rule of law in the U.S. immigration system—where we all live by a fair and humane
system of rules that is transparent, consistent, and aligned with everyday realities—
there can be no question that the nation must provide a path to permanent legal status
for those already here. They are full and contributing members of U.S. communities—

raising families, paying taxes, and enriching society in myriad ways."
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The goal of those who support and recognize the value of immigration and immigrants
must be to build an immigration system in which the rules are clear; there are legal,
accessible pathways for people to enter into and remain in the United States; and pun-
ishments for violating the rules—when applicable—are fair and just. Such a system
would uphold the rule of law by honoring America’s long history as both a nation of
immigrants and a nation of laws, and it would be humane and functional. In short,

it would be a system of which all Americans could be proud—and a system that all

Americans could see the value of defending and enforcing.
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What does ‘rule of law'mean?

As the term is popularly used, “rule of law” refers to a sense that the nation is governed
by a set of laws that people understand, that work, that are fundamentally fair, and that
people believe can and should be followed. The idea that the United States should be
ruled by a “government of laws and not of men,” in John Adams’ formulation, lies at
the heart of the nation’s constitutional tradition.'* This concept, which traces origi-
nally to Aristotle, was first popularly called the rule of law by the 19th-century English
law professor A.V. Dicey. As explained by more modern legal scholars, a system that

adheres to the rule of law must, at a minimum, be:

* Prospective: Punishment or other legal consequences must follow from a properly
and previously enacted law; ex post facto punishments for conduct predating the law

are forbidden.

* Public: Laws are created through a regular public process, and the public knows
what the laws are and can conform their conduct to them; adjudication of alleged

violations also are made in public, not completed before a special or partial tribunal.

* General: No one is, by virtue of wealth or political position, above the law or subject

to a different law.

* Stable: Changes in law, particularly in the courts, develop over time by a system of

precedent, not arbitrary departures.'

Richer definitions of the rule of law additionally incorporate concepts pertaining to

“fundamental rights, democracy, and/or criteria of justice or right”'*

It is important to distinguish between the rule of law, which is a normative ideal that
incorporates values such as fundamental fairness, equality, and decency, and “law and
order,” which is an enforcement-heavy vision of social control that is generally used as
aracially coded dog whistle. As law professor Michael C. Dorf puts it, when President
Donald Trump calls himself “the law-and-order candidate,” what he really means

is that he “will use the law to impose order on ‘them’ (undocumented immigrants,
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African Americans protesting racially biased policing, Muslims) in order to protect ‘us’
(white Americans).”® That is the polar opposite of what this report is proposing when
it discusses restoring the rule of law in the immigration system and reclaiming the rule
of law narrative from restrictionists who have misappropriated it to serve their anti-

immigrant agenda.'®

As illustrated in the following subsections, the United States’ immigration system

has long fallen far short of rule of law principles. During the Trump administration in
particular, policies have been adopted that violate the letter and spirit of the law, often
without opportunity for public scrutiny or comment,'” and frequently visiting serious
legal consequences on immigrants as a result of conduct that long predated the reversal

of course ushered in by the new guard.

The Trump administration is undermining
the rule of law by breaking the law

One primary goal of this report is to explore the ways in which failing to substantially
reform the U.S. immigration system—and simply continuing to escalate enforce-
ment of that broken system—undermines the rule of law. But because restrictionists
have long been motivated not by fidelity to the rule of law but rather by the desire to
severely restrict immigration into the country and maximize deportations, in working
toward their goals, they frequently undermine the rule of law by breaking the law. A

few recent examples of such efforts from the Trump administration include:

* Separating families: In June 2018, a federal court preliminarily ruled unconstitutional
the administration’s separation of thousands of migrant children from their parents
at the border. Nothing in the law required the Trump administration to separate
families—that was a deliberate policy choice. The court described the government’s
conduct as likely “so egregious, so outrageous, that it may fairly be said to shock the
contemporary conscience” and “so ‘brutal’ and ‘offensive’ that it [does] not comport
with traditional ideas of fair play and decency”*® Upon learning that the government
failed to inform the court and counsel for the plaintiffs that thousands of additional
children may have been separated from their parents before the period covered by the
court’s previous orders, the court expanded the class of children covered in the suit. It
also rejected the government’s argument that it would be too burdensome if the court

required the government to account for still more children forcibly separated."
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* Gutting asylum laws: In 2018, then-U.S. Attorney General Jeff Sessions directed
immigration judges and the Board of Immigration Appeals to deny asylum
protections in nearly all cases involving persecution based on domestic violence or
gang activity.”’ In December, a federal judge permanently enjoined this directive as
an “arbitrary and capricious” violation of multiple immigration laws.*" Two months
later, in defiance of clear statutory language requiring that a person be allowed
to apply for asylum “whether or not” the migrant arrives at “a designated port of
arrival? the Trump administration issued an interim final rule and a presidential
proclamation that together attempted to make asylum unavailable to anyone who
entered between designated ports.>® A separate district court promptly issued a
restraining order to block this clearly illegal prohibition, and both the U.S. Court
of Appeals for the 9th Circuit and the U.S. Supreme Court refused to reinstate it
on the grounds that the policy likely violates both substantive immigration law and
the Administrative Procedure Act.** The union representing the nation’s asylum
officers recently filed an amicus brief in support of litigation challenging yet another
effort to illegally make protections unavailable to asylum-seekers. The brief, which
challenges the so-called Migrant Protection Protocols that have forced thousands
of asylum-seekers to wait for months in desperate and dangerous conditions in
Mexico, calls the policy “fundamentally contrary to the moral fabric of our Nation”
and a “violation of international treaty and domestic legal obligations.”* And as
this report went to print, the administration was pursuing still another interim final
rule designed to effectively eviscerate the entire asylum system along the southwest

border, once again in violation of clear congressional commands.?

Ending Deferred Action for Childhood Arrivals: Every court that has ruled on whether
the administration likely broke the law when it terminated DACA—including two
in the U.S. Court of Appeals system and three U.S. District Courts—has entered

a preliminary injunction blocking the administration from ending the initiative.
These courts have ruled that the administration likely violated the Administrative
Procedure Act by ending the initiative in an “arbitrary and capricious” manner, at
least in part because the administration failed to acknowledge or consider the great
extent to which DACA recipients have come to rely upon the continuation of these
protections. Though multiple district and circuit courts have yet to rule on pending
cases addressing the issues at stake and, presently, no lower court split exists, the

Supreme Court in June agreed to review and consolidate three lower court rulings.”’

Attacking so-called sanctuary cities: At least five federal courts have enjoined the
Trump administration’s efforts to withhold federal law enforcement grants from local
jurisdictions that refuse to fall in line with the administration’s unlawful immigration

enforcement practices or go beyond what the law requires in the way of cooperation.*®
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* Ignoring the facts and law to end Temporary Protected Status: In October, a district
court preliminarily enjoined the administration’s efforts to terminate certain TPS
designations that protect approximately 300,000 nationals of four countries.
Recognizing the hardship that an illegal termination of status would pose for
these immigrants and their families, the court found that the U.S. Department of
Homeland Security (DHS) likely violated the Administrative Procedure Act—and
may have violated the Immigration and Nationality Act as well—when it adopted
a “substantial and consequential change in practice ... in order to implement and

justify a pre-ordained result,” namely the deportation of those immigrants.”

The immigration debate in this country is deeply distorted by the fact that the people
who most consistently cloak themselves in rule of law rhetoric regularly break the
law themselves. Restoring the rule of law in the U.S. immigration system in the wake
of Trump administration policies begins with ending these lawless actions, but that
must be just one step toward putting in place an immigration system that is fair and

humane and that works as designed.
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Today's problems are long-standing

Large parts of America’s immigration system have long failed to embody any of the
features of a fair, humane, and well-functioning system that responsibly manages
migration and upholds the rule of law. Incredibly, policymakers have not modified
the legal pathways available to immigrate to the United States in nearly 30 years.*
Going back even further, American policymakers have grappled with neither the
realistic demand for immigrant labor nor the lived realities of immigrants them-
selves. For decades, the nation has relied on immigrants to fill labor shortages,
particularly in industries such as agriculture. But by failing to create legal pathways
for such immigrants to enter the country and have the opportunity to remain,
policymakers—and society more generally—have built unauthorized immigra-
tion and unauthorized employment into the system itself.*' As Richard Land,
former president of the Southern Baptist Convention’s Ethics and Religious Liberty
Commission, aptly puts it, for decades “we’ve had two signs up at the border. ... No

trespassing and help wanted.”*

Likewise, as Congress in the Immigration and Nationality Act of 1965 worked to
promote equality and end the explicit discrimination of the national origins quota
system, it also laid the foundation for new inequities. Because per-country caps
included in that law allocate no more than a certain number of visas each year to
nationals from any given country, U.S. citizens and lawful permanent residents are
regularly forced to endure impossibly long waiting periods to reunite with family
members from countries such as China, Mexico, India, and the Philippines simply

because of their place of birth.*

In short, the immigration system has long failed to reflect the realistic needs of
American society, American businesses, and American families. Predictably, an extrale-
gal immigration system has emerged to fill the holes—one that everyone in the United
States relies upon or participates in, whether directly or indirectly. Clearly, there is a

tension between the laws on the books and reality on the ground.
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Importantly, this tension has only increased over time, exacerbated by policymakers’
failure for years to enact a modernized and right-sized approach to immigration that
captures and amplifies its benefits. Policymakers have also failed to provide a path to
permanent legal status and eventual citizenship for the estimated 10.5 million people
who are living in the country today without lawful status largely because the immigra-
tion system has been so dysfunctional for so long.** Congress and various administra-
tions have repeatedly layered upon this broken system additional enforcement tools
and resources that have led to heightened arrests, detentions, and deportations, fre-

quently of longtime residents and treasured members of families and communities.*

Today’s immigration enforcement apparatus is overfunded. Congress in fiscal year 2018
appropriated 34 percent more for the immigration enforcement bureaucracy—$24
billion—than it did for all other federal criminal law enforcement agencies combined,
including the FBI, the Drug Enforcement Administration, the Secret Service, the U.S.
Marshals Service, and the Bureau of Alcohol, Tobacco, Firearms and Explosives.* This
has developed in large part as a reaction to major events, most notably the September
11 attacks that continue to hover over immigration policy debates.”” Perhaps relatedly,
overfunding and the often singular focus on enforcement are also attributable to policy-
makers—and the American public—underappreciating the fact that the immigration
system is broken not because the laws are insufficiently enforced, but because they can-

not be fully enforced without doing serious damage to the country itself.

Of course, discretion is an essential element in the administration and enforcement of
any functioning legal system; exercises of discretion large and small in the U.S. immigra-
tion system can be found throughout history. But faced with perpetual congressional
inaction, previous administrations have, at times, exercised their discretion in increas-
ingly expansive ways in attempting to partially address the enormous shortcomings of
the outdated immigration system. The Obama administration’s efforts to shape policy
through discretion began with a 2011 prosecutorial discretion guidance that in 2014
was replaced with new guidance focused on people convicted of serious offenses and
recent border crossers.* In 2012, the Obama administration created the DACA initia-
tive—in part because of Congress’ failure to deal with an issue for which the American
public had already expressed overwhelming support**—and in 2014, it attempted to
expand DACA and simultaneously create the Deferred Action for Parents of Americans
(DAPA) initiative. DACA and DAPA were designed to allow certain nonenforcement-

priority individuals to come forward and request temporary protection.*
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But discretion, though a lawful and essential part of any enforcement regime, has
its limits. While it can, and at times has, ameliorated some of the harms that flow
from the United States’ broken immigration system, it cannot fix the system itself.
Moreover, discretionary acts are, by their very nature, ephemeral, subject to the
whims of politicians and public opinion.*! Perhaps one of the clearest examples

of this shortcoming, as well as of how the Trump administration has broken from
previous administrations of both parties when it comes to the use of discretion,

is the executive order issued by President Trump just days after taking office that
renders every person who is undocumented or otherwise potentially deportable an
equal and high priority for removal from the country.* Other examples include the
decisions to systematically eliminate many prior policy-level exercises of discre-
tion—most prominently DACA® and the protections for hundreds of thousands of
longtime residents with TPS and Deferred Enforced Departure.*

Moreover, it is important to acknowledge that some exercises of discretion are—inac-
curately, but just the same—cast by some as nonenforcement of the laws as written.
For this reason, relying for years upon increasingly robust exercises of discretion to
effectively save the broken immigration system from itself has fed the anti-immigrant
narrative that only maximum enforcement demonstrates respect for the rule of law.
Opponents of DACA and DAPA held multiple congressional hearings* and filed
lawsuits* raising the highly implausible claim that both initiatives violated the consti-
tutional duty of the president to “take Care that the Laws be faithfully executed.”* In
the early days of the Trump administration, former White House Press Secretary Sean
Spicer referred to the elimination of prosecutorial discretion guidance as “tak[ing] the
shackles off” ICE personnel,* and then-Acting Director of ICE Thomas Homan, who

49

is now rumored to be President Trump’s pick to serve as a “border czar,”* months later

similarly praised Trump for taking “the handcuffs off law enforcement.”

For too long, we in the pro-immigrant community have allowed restrictionists to
dictate the distorted terms of the debate. And today we are at risk of allowing them to
wrongly define us as supporting an open-border policy rather than a system of rules
that is tailored to meet the needs and interests of the country and that can realistically
and humanely be followed and enforced. We have failed both to call out the funda-
mental flaws in their claims that they are honoring the rule of law, as well as to state
clearly that the rule of law can be restored in the immigration system only if policy-
makers build a well-functioning system that reflects America’s traditions as a nation of
laws and a nation of immigrants.*' By not engaging in the debate on these terms, and
not aggressively and justifiably reclaiming the rule of law narrative in the immigration
debate, we have allowed the rule of law argument to be made exclusively by restriction-
ists—Donald Trump, in particular—who are themselves largely responsible for the
degradation of the rule of law in the immigration system today.**
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Through demands to maximally and cruelly enforce existing law and to further
restrict opportunities for legal immigration into the country, restrictionists have
consistently blocked bipartisan and popular efforts to reform and fix the United
States’ immigration laws. Gallup polling over the years has found that three-fifths
to two-thirds of Americans support allowing those in the country without status
to become citizens.*® In effect, restrictionists have actually perpetuated the current
extralegal immigration system.** Moreover, as their influence has hit a crescendo
during the current administration, it has become clear that their own policy pre-
scriptions routinely violate the law, even as they claim to be upholding it, as well as
common understandings of fairness and decency. Such prescriptions include family
separation and various iterations of a ban on the right to request asylum or to enter

the United States from a majority-Muslim country.**
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Understanding the extralegal
Immigration system

It is little secret that the immigration laws on the books do not work. Because of
numerical limits set in place decades ago, there are unrealistically large and long back-
logs for most categories of immigrants to enter the United States. Currently, 3.7 million
individuals are awaiting a family-based immigrant visa; many of them already have been
waiting 10 to 20 years and can expect to wait far longer before a visa number becomes
available.* To take an extreme—Dbut real—example, a U.S. citizen petitioning for an
immigrant visa on behalf of their brother or sister in Mexico today can expect to wait

upwards of 160 years for a visa to become available.”’

Similar problems exist on the employment-based side. Industries across the United
States employ millions of undocumented workers in jobs that are traditionally con-
sidered low skill,*® and they frequently have challenges finding labor to fill positions
and grow their businesses, particularly at a time of historically low unemployment.>
Despite this reality, the current immigration system makes only 5,000® permanent
visas available annually to these “other workers.”" It also provides limited to no oppor-
tunities—and inadequate protections, at best®>—for individuals who wish to enter the

United States temporarily for such work.

Even for those commonly referred to as higher-skilled workers, extensive and unevenly
distributed waits for immigrant visas leave individuals with little job mobility and

great uncertainty for themselves and their family members.®® Because of the arbitrary
per-country caps that limit overall immigration from any single country in a given year,
an Indian national currently applying for a green card from within the United States
under an employment-based category typically available to them can expect to wait

an estimated 119 years before a green card becomes available.** Earlier this month, the
U.S. House of Representatives passed, on a strongly bipartisan basis, H.R. 1044, the
Fairness for High-Skilled Immigrants Act of 2019, which would eliminate the per-
country cap for employment-based immigrant visas and raise the cap from 7 percent

to 15 percent for family-based immigrant visas.*
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The problems with the United States’ outdated immigration system help explain

why immigrants will, in the absence of the reforms described in this paper, no doubt
continue to enter the country outside of legal channels and remain outside those chan-
nels, as well as why millions of immigrants already in the country today have lived and
worked here without status for so long.*® Contrary to popular belief, there is no one
“line” that a prospective immigrant can get in to wait their turn for an immigrant visa.
The vast majority of undocumented immigrants who are here now had no realistic way
to come to the United States lawfully, have no way to obtain lawful status from within
the country, and have few, if any, defenses to deportation if they are apprehended.”’
They are trapped in a Kafkaesque system that simultaneously counts upon their con-
tributions to the country’s shared prosperity and refuses to provide an opportunity for
them to do so within the confines of the law and that inconsistently and unpredictably
threatens to turn their entire lives upside down and eject them from the country in

which they live, frequently to serve political ends.

To students of history, none of this is new. In its 1982 decision in Plyler v. Doe, the
Supreme Court recognized the constitutional right of all children, regardless of
immigration status, to a free public education, observing that “the confluence of
Government policies has resulted in ‘the existence of a large number of employed
illegal aliens ... whose presence is tolerated, whose employment is perhaps even
welcomed.”%® Restrictions and extralegal workarounds—which all too often have ben-
efited only immigrants of European descent while further disadvantaging immigrants
of color®—are an important part of the story of immigration in America. Just a few

examples of such policies include:

* Chinese exclusion: Starting in 1875, Congress began to construct the system of
Chinese exclusion. Far from ending Chinese immigration into the United States or
somehow redirecting the economy’s demand for labor, however, the exclusion laws
predictably led to the first wave of extralegal immigration. Chinese migrants who
had entered the United States prior to the laws’ enactment remained in the country,
even though they were barred from citizenship, and fostered subsequent rounds of
extralegal migration: Tens of thousands of Chinese nationals continued to enter,
meeting labor market needs through a loophole that allowed previously arrived

Chinese men to travel home and return with their sons and daughters.”

The bracero program: From 1942 to 1964, the United States permitted roughly 5
million Mexican agricultural workers to enter as part of the bracero program. In
addition, the Immigration and Naturalization Service (INS) took steps during this
period to permit growers in the southwest to retain many of their undocumented
workers by allowing them to simply touch one foot back over the Mexican border
and reenter as braceros, or contract laborers—a bureaucratic fiction at best.
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However, the INS also substantially increased efforts to crack down on perceived
undocumented immigrants. This ramped-up enforcement took the form of widescale
raids on undocumented workers, as well as a series of enforcement actions under

the name Operation Wetback, which began in 1954 and saw more than a million
people deported in slightly more than a year.” Reviewing the evidence, Michael
Clemens and his colleagues at the Center for Global Development concluded last
year that the combination of “new and ample legal migration pathways, paired with
incentives against unauthorized migration through enhanced enforcement,” resulted
in the replacement of unauthorized migration with authorized migration.” But when
the bracero program ended and the labor market demand did not, the absence of
adequate legal channels for migrant workers to enter the country led once more to a

predictable increase in unauthorized migration and a decrease in enforcement.”

The Texas Proviso: With the Immigration and Nationality Act of 1952, policymakers
further entrenched the national origins quota system, which privileged northern
and western European immigrants while severely limiting southern and eastern
Europeans, and effectively shutting out immigration from most of Asia and Africa.”
Policymakers also attempted to create a system of penalties against anyone bringing
undocumented immigrants into the United States or otherwise harboring them, but
in the final bill, lead sponsor Sen. Pat McCarran (D-NV) helped insert a provision
known as the Texas Proviso, making it clear that employing undocumented
immigrants did not run afoul of the law. As scholars such as Daniel Tichenor have
pointed out, this duality—of staunch immigration restrictionists such as McCarran
also working to keep the door open to undocumented migration—says a lot about

the foundations of the modern, or extralegal, immigration system.”

Contemplating what the United States would look like without this extralegal immi-
gration system—both the system that predictably attracts unauthorized immigrants to
enter and remain in the country as well as the network of policies and practices, formal
and informal, that have long dealt with this reality, often by looking the other way in
the face of such conduct—makes it clear why the system has been necessary in the

absence of a well-functioning legal immigration system.

First, undocumented workers are fully integrated into the economic prosperity of the
country. In 2016, the Center for American Progress published a study finding that
removing all undocumented workers from the workforce “would immediately reduce
the nation’s GDP by 1.4 percent, and ultimately by 2.6 percent, and reduce cumula-
tive GDP over 10 years by $4.7 trillion.””® Some industries would see workforce
reductions of nearly 20 percent, with long-run annual gross domestic product losses

in the tens of billions of dollars.
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Immigrants, both documented and undocumented, are also breathing new life

into rural communities around the country, some of which have been experienc-

ing population decline for more than two decades. A recent CAP study found that

in nearly 4 in 5 rural places that experienced population decline between 1990 and
2012-2016, immigrants helped ameliorate those losses.”” And in those rural places
that experienced population growth over that same period, immigrants were entirely
responsible for the growth in more than 1in S places. In these areas, immigrants are
opening small businesses, providing essential health care services, preventing school
closures, and filling and creating jobs that drive the local economy. They are also
contributing their foods, music, cultures, and languages, and are increasingly becom-

ing involved in local government.”

Second, not only is the country’s present tied to immigrants, but so is its future. Most
immigrants come to the United States during their prime working and reproductive
years.” And as more Baby Boomers retire in the years ahead, immigrants will not only
disproportionately work as their doctors, nurses, and home health aides,* but immi-
grants and their children also will do the lion’s share of the work in filling the enor-
mous holes in the workforce. According to a recent study by the National Academies
of Sciences, Engineering, and Medicine, immigrants and their children will have
accounted for virtually all of the growth in the U.S. working-age population during the
current decade; without immigrants and their children, this age group would decrease
by more than 7 million people in the coming decade.” The contributions of foreign-
born workers through payroll taxes are also shoring up the country’s social safety net
for years to come and helping ensure that the nation can honor the commitment it

made to older Americans now turning to those programs for support.*

The losses to the country in the absence of this extralegal immigration system would
extend beyond these economic impacts. As law professor Hiroshi Motomura observes
in his book Immigration Outside the Law, the “broad, if controversial, acquiescence in
unauthorized migration” may be principally attributable to the important role that
undocumented immigrants play in the U.S. workforce, but “over time they make lives,
families, and communities”® According to Motomura, the fact that America has long
had a de facto “national policy of acquiescence means that unauthorized migrants
come to the United States as part of a tacit arrangement that is mutually beneficial”**
But while mutually beneficial in many ways, living outside the law at the mercy of the
durability of a tacit—not formal—arrangement carries significant risks for the indi-
vidual and society at large. Americans must not be satisfied with a decrepit legal system
that is only kept from doing maximum harm to their country through the broad use of

enforcement discretion and the general agreement to largely look the other way.
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Continued legislative inertia
leaves only two flawed options

The current U.S. immigration system is fundamentally unable to operate on its own
terms. It has long depended on the extralegal immigration system continuing to exist
and be tolerated, on workarounds and safety valves. In the absence of substantial legis-
lative reforms to this system, there are only two options left, both of which are deeply
flawed: counting on discretion alone to save the system, or maximizing enforcement

and disappearing discretion.

Counting on discretion alone to save the system from itself

As with any enforcement system, prosecutorial discretion exercised in both individual
instances and across categories of cases to reflect shifting priorities has long played an
important role in the administration of U.S. immigration laws.*> But in the face of pro-
tracted congressional inaction to address major deficiencies in the immigration system,
the Obama administration made significant use of discretion—particularly in its latter
years—by adopting a series of policies to rationalize the safety valves and workarounds
and, in some instances, to create new workarounds for intractable challenges.* The
most prominent of these policies pertained to a series of prosecutorial discretion
memoranda, which provided general guidance regarding the prioritization of limited
resources in the enforcement of civil immigration laws, as well as specific guidance
deprioritizing enforcement against defined classes of people. Memoranda issued in
2011% and 2014* by ICE and DHS, respectively, are clear examples of the former, and
they built upon a long history of agency guidance on the use of prosecutorial discre-
tion dating back to at least 1976.%°

In part because of the inability of relatively small-bore efforts to address the magnitude
of dysfunction in the system, however, DHS created DACA in 2012, which has today
allowed more than 800,000 young immigrants to remain in the country and lawfully
work for renewable, two-year periods of time. In 2014, DHS attempted to expand
DACA to apply to individuals within a broader class of people that came to the United
States as children; it also tried to create the DAPA initiative to provide similar protec-
tions to an estimated 3.7 million undocumented parents of U.S. citizens and lawful
permanent residents who had themselves long resided in the United States.”
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But neither of the 2014 efforts ever went into effect, as Texas led a number of states
in filing suit in the U.S. District Court for the Southern District of Texas to block
them. The states obtained a preliminary injunction that was upheld by a divided

U.S. Court of Appeals for the Sth Circuit panel and left undisturbed by a 4-4 split in
the U.S. Supreme Court.”" While Texas did not challenge the legal authority of the
administration to create DACA at the time, the state has since filed such a suit, which
is currently pending before the same federal judge that blocked DAPA and the expan-
sion of DACA.** In its challenges to both DACA and DAPA, Texas has argued that
the Obama administration violated the Administrative Procedure Act in two ways: by
creating the initiatives without going through the notice-and-comment rule-making
process and by allegedly exceeding the statutory and constitutional authority of the
executive. The state also has argued that the broad use of deferred action under the
initiatives constitutes a dereliction of the president’s duty under Article 2, Section

3 of the Constitution to “take Care that the Laws be faithfully executed.” Similar
arguments were raised frequently in Congress during hearings on DACA and DAPA**
and as part of legislative efforts to end DACA and block DAPA that passed the
Republican-controlled House of Representatives.” While it is true that both initia-
tives, though not unprecedented, were robust exercises of prosecutorial discretion,
the substantial magnitude of the deferred action initiatives can only be understood

as a function of the scope of the problem faced today by immigrant communities,

immigration enforcement agencies, and the country.*

Importantly, as right and significant as both DACA and DAPA were, neither was
intended to be a permanent solution, and legalization paired with legislative reforms
to build a functioning immigration system clearly would be far preferable.”” That is not
to say that prosecutorial discretion can or should be eliminated; in all enforcement
settings, it is critical that prosecutorial discretion be maintained to avoid manifest
injustices and to set sensible priorities. But prosecutorial discretion always will be
dependent on the prosecutor. The fragility of Obama-era programs, when left in the
hands of the Trump administration, has made it perfectly clear that such an approach
to address inherent statutory failings is insufficient and necessarily impermanent. By
building a legal immigration system that can bring immigration that has long existed
outside the law within a well-functioning legal framework, and by making necessary
reforms to the enforcement mechanisms of that system that are required to maintain
its integrity, the appearance—though unwarranted—of lawlessness from robust uses

of prosecutorial discretion could better be avoided.”
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Maximizing enforcement and disappearing discretion

The Trump administration has adopted a dramatically different approach to the
immigration system, which has long been favored by restrictionists who mask their
mass deportation, nativist agenda behind calls to simply enforce the laws as written.”
One of President Trump’s first acts in office was to issue an executive order calling for
the “faithful execution of the immigration laws of the United States against all remov-
able aliens” and directing immigration officers to treat virtually everyone as a priority
for removal.'® By eliminating policy-level prosecutorial discretion guidance, as well as
protections for more than 1 million people with DACA, TPS, and DED, the admin-
istration has decentralized discretionary decisions to individual ICE, U.S. Customs
and Border Protection, and U.S. Citizenship and Immigration Services (USCIS) line
officers and agents. Not only has this move made exercises of discretion less transpar-
ent, consistent, reliable, and accessible—key factors in a system that upholds the rule
of law—but it has also effectively shielded discretion from public scrutiny and allowed
the administration to maintain its false but clear message that it is honoring the rule of

law by once more enforcing the laws on the books.

As aresult of this approach, under the Trump administration, more than one-third

of all arrests by ICE have been of undocumented immigrants who have no criminal
histories;'*" indeed, the civil immigration detention of people with no criminal history
has increased by nearly 40 percent. At the same time, the detention of people with the
most serious criminal convictions has decreased by 17 percent.'” In 2017, ICE’s then-
acting director, Thomas Homan, explained to Congress why the agency as a matter

of policy has moved away from a focus on apprehending people convicted of serious
crimes, saying that every undocumented immigrant “should look over [their] shoul-

der,” as the agency “shouldn’t wait for them to become a criminal.”'*

An important explanation of why this sudden shift in enforcement policy has been
met with such fierce popular resistance is that it signaled a dramatic change in the tacit
agreement that had long held, more or less. In Immigration Outside the Law, Motomura
speaks of this in terms of fairness: “[ W]hen a government changes laws or policies,
fairness requires that it consider how those changes adversely affect anyone who acted
in reliance on the prior state of things.”'** That notion of reliance and predictability is
equally central to the rule of law, a core tenet of which is that individuals should not be

punished after the fact for conduct that was permitted previously.
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According to Gallup, as far back as 2006, three-fifths to two-thirds of adults in the
nation have consistently supported creating a path to citizenship for undocumented
immigrants then residing in the country.'® And according to CAP analysis, the aver-
age undocumented immigrant in the country today has lived in the United States

for nearly 15 years.'® Considering these two data points, it is clear that many of the
individuals with no or relatively minor or old criminal convictions who have been
arrested or deported in recent years are likely the same people whom the public
believed more than a decade ago should be given the chance to gain legal status and
remain here permanently. In the intervening years, these individuals only increased
their ties to this country and to their communities—buying homes, building families,

starting businesses—gaining greater equities to remain.

Previous sections of this report reviewed some ways in which the Trump administra-
tion has undermined the rule of law by so frequently breaking the law. However, a
more important point may be that by increasingly threatening the arrest and deporta-
tion of long-residing and well-settled individuals that many in society simply do not
think should be deported, the Trump administration is jeopardizing the normative
content that gives laws their power in a society that values the rule of law. In doing so,
even when the law is not violated, one can observe a degradation of respect for the law
itself, as well as for the institutions and individuals charged with administering and
enforcing laws.'”” Similarly, by replacing clear and transparent policy-level exercises of
discretion that are tailored to address obvious holes in the current system with ad hoc,
private, and largely inaccessible exercises of discretion by line personnel, the admin-
istration is no longer exercising discretion in a manner that comports with rule of law

principles or that helps maintain fairness and functionality in the system as a whole.'®®

In many ways, the call to “Abolish ICE” last year emerged both as a response to and as
a result of this growing degradation of the rule of law by the Trump administration.
For a period of months in 2018, Abolish ICE seemingly came out of nowhere and sud-
denly was everywhere.'” But it is worth noting that this movement bears similarities to
previous campaigns more grounded in traditional grassroots advocacy communities.
For instance, the #Not1More campaign—which began as a project of the National
Day Laborer Organizing Network in 2013 and became independent in 2015—calls for
“not one more family destroyed, not one more person left behind, not one more indif-

ferent reaction to suffering, not one more deportation.”''’
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Some of the so-called sanctuary policies promoted through campaigns such as
#Not1More have secured some genuine protection from deportation for many
longtime residents of certain states and communities.""* They have also successfully
combated unlawful efforts by the federal government to coerce state and local juris-
dictions into participating in civil immigration enforcement efforts. Interestingly,

the notion of sanctuary itself grew out of a similar period of time in the 1980s, when
federal authorities were bending and breaking laws to deny protections to individuals

seeking asylum.'"?

The growth of an effort such as #Not1More—even after the Obama administration’s
executive action efforts on immigration, which included the creation of DACA and the
promulgation of an initial memorandum on the exercise of enforcement discretion—
illustrates the inadequacies of such prosecutorial discretion in the face of a much larger
system of dysfunction. It should therefore come as no surprise that during the Trump
era, when many people view U.S. immigration enforcement practices as increasingly
characterized by senseless cruelty, the cries to end deportations and “Abolish ICE”

have become louder.!!3
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Degrading the rule of law through official acts of cruelty

In furtherance of the administration’s campaign of fear over the past 2 1/2 years,

immigrants have been arrested when they:

* Faithfully appear for a regularly scheduled check-in with ICE.""*
For five years, Jose Escobar and his wife, Rose, regularly checked in
with ICE's Houston office as part of the agency’s previous decision
to stay his deportation. Although Jose complied with the agency’s
requirements and should have been a low priority for removal—
he came to the country years ago as a child and had no criminal
history—he was arrested at a check-in weeks into the Trump
administration, separated from his wife, and deported to El Salvador
soon thereafter.

Attend a routine green card marriage interview with USCIS.">
Oscar Hernandez and his wife, Maria Eugenia Herndndez, a U.S.
citizen, went to a USCIS office in Miami for a standard marriage
interview as part of the process of obtaining a green card. But
partway through the interview, Maria was asked to leave the room
and only learned later that ICE officers had arrested her husband on
a 14-year-old deportation order. Oscar is the family’s breadwinner,
supporting his wife and their son, both of whom suffer from
multiple sclerosis.

.

Go to court to request a protective order as a domestic
violence survivor.''®

Irvin Gonzalez, a transgender woman, went to the El Paso County
Courthouse to request a protective order against her abusive ex-
boyfriend. But shortly after the hearing ended, Irvin was arrested
just outside the courtroom by an immigration enforcement officer
who had sat through her hearing and who may have been tipped
off to her whereabouts by her abuser.

Travel through a Border Patrol checkpoint in an ambulance
en route to a hospital for emergency surgery.'”’

Rosa Maria Hernandez, age 10, was in the back of an ambulance

en route to Driscoll Children’s Hospital in Corpus Christi, Texas, for
emergency gallbladder surgery when her ambulance was stopped
at a Border Patrol checkpoint. After concluding that Rosa Maria,
who has cerebral palsy, was undocumented, agents followed the
ambulance to the hospital, waited outside of her room, and arrested
her after just two days of recovery.
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* Seek shelter from dangerously cold temperatures.'
At the end of a dangerously cold night, Oscar Ramirez was leaving
a hypothermia shelter located at Rising Hope United Methodist
Mission Church in Alexandria, Virginia, when ICE agents surrounded
him and a group of other Latino men. Although Oscar, a green card
holder, was allowed to leave, several other men who had sought
refuge in the church shelter were arrested.

Speak out publicly against efforts to rescind DACA.""*

Minutes after speaking at a news conference in Jackson, Mississippi,
about her fear of being deported, Daniela Vargas, a DACA recipient
who came to the United States 15 years earlier at the age of 7, was
arrested by ICE officers. Just two weeks before that, Daniela’s father
and brother were arrested at their home by ICE, but Daniela was
permitted to remain free because of the pendency of her DACA
renewal application.

Bring their children to school.™

As Syed Ahmed Jamal, a chemistry instructor at several Kansas
City-area colleges, prepared to take his daughter to school,

ICE agents arrived at his home and arrested him. Syed’s three
children—ages 14, 12, and 7—are all U.S. citizens, and he is an
active member of his community who had been checking in
regularly with ICE for more than five years.

News stories are written regularly about communities that are shocked
when one of their own—certainly not one of the “bad hombres” then-
candidate Trump talked about'*'—is arrested and deported, ripped
away from family and the community that they helped build and sus-
tain.'?2 While a number of these enforcement actions may not them-
selves be illegal, there is no question that they have been harmful and
corrosive to America’s social fabric and ideals.'? The same is true of
the emerging reports of children and families being forced to endure
dangerous and unsanitary conditions in Border Patrol facilities, which
appears to have contributed to the deaths of multiple children.'?*
There is a reason that so much of Adam Serwer’s influential essay on
the cultural and rhetorical significance of the Trump administration’s
policies, “The Cruelty Is the Point,” centers around the cruelty at the
heart of the Trump’s administration’s anti-immigrant agenda.'®



Guiding principles and policy
proposals: Building a fair and humane
immigration system that works

It is long past time to recognize that the dysfunction of the current immigration
system only begets further dysfunction. The intolerable cruelty of today’s immigration
enforcement policy choices and machinery lay bare just how wide the gap is between
the law on the books and the reality that exists in communities, workplaces, schools,
and households all over the country. But the formal and informal workarounds used
by the Obama administration and previous administrations to paper over that gap—
while themselves largely insufficient for the task—now have been shredded. This is a

problem yearning for a real solution.

The nation must move to a system that meets the actual needs of Americans and that
can meet those needs by operating as designed. Recognizing that legislative reforms of
immigration laws appear to be generational affairs at best, the system must be generous
in anticipation of a growing need to welcome more immigrants into the country. It also
must be responsive to the nation’s needs as they change. Such a reform would include
four parts: changes to the legal pathways for entry into the United States; a return to
sensible and humane refugee and asylum policies; a restoration of due process in the
immigration enforcement system to achieve fair and just outcomes; and legalization of

those here without status.

Changes to the legal pathways to enter the United States

The United States should have realistic, evidence-based avenues for legal immigration
that allow families to reunite and businesses to get the workers they need while pro-
tecting all workers’ rights. The U.S. immigration system should recognize and reward
the kind of entrepreneurial spirit that has long helped build this country—what Rep.
Zoe Lofgren (D-CA) frequently refers to when she talks about immigrants as people

who “have enough ‘get-up-and-go’ to get-up-and-go.”'*¢
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Although the latest White House plan for a so-called merit-based immigration system
is short on details, one virtue is its call for a dramatic increase in the number of green
cards available each year for certain people looking to come to—or permanently
remain in—the United States for work or to start a business.'”” Unfortunately, the plan
achieves these increases only by slashing or eliminating entirely other existing avenues
for people to enter the country lawfully, including those that allow U.S. citizens to
reunite with close family members abroad. It also appears to do nothing to expand
migration opportunities for traditionally considered lesser-skilled individuals who
nonetheless play an essential role in the U.S. workforce. Additionally, the plan fails to
acknowledge that many skilled and highly educated immigrants already come to the

128

country through both family-based and diversity channels.

Rather than be beholden to an artificial and inflexible position that rules out numerical
increases in immigration and opens new avenues only when existing ones are closed,
policymakers should adopt a plan sufficiently robust and flexible to meet the actual
needs of the country and the economy—one that recognizes that merit comes in many
forms. More than 10 years ago, the Migration Policy Institute (MPI) recommended
that Congress create an independent and permanent Standing Commission on Labor
Markets, Economic Competitiveness, and Immigration to make recommendations
about adjusting employment-based immigration pathways based upon real data and
analysis.'” In 2009, an Independent Task Force on U.S. Immigration Policy—con-
vened by the Council on Foreign Relations and chaired by Jeb Bush and Thomas F.
McLarty III—endorsed the MPI proposal and praised the idea that the president be
authorized to make adjustments based upon the recommendations of the standing
commission, subject to the possibility of congressional override."*® That year, Ray
Marshall at the Economic Policy Institute proposed a similar idea to create an inde-

pendent Foreign Worker Adjustment Commission.'*!

Beyond flexibility to respond

to the types of workers needed in the labor market, a recent study finds that family
networks promote successful integration and the economic and social well-being of
new immigrants, bringing their own inherit merit.'"** The central role that family unity
has long played in the immigration system both sets America apart in the world and
connects it to the global community, strengthening the country through diversity.
Given ample evidence that Congress is incapable of making timely changes to immi-
gration policy in response to the changing needs of the country, serious consideration
should be given to the creation of an independent and data-driven entity to help guide

evidence-based policymaking regarding the U.S. immigration system.'*
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Creating a functioning legal immigration system would uphold the rule of law both

by channeling future immigration through an effective regulatory system and by
allowing enforcement resources at the nation’s borders and in the interior to be used
to maintain the integrity of that system and U.S. borders. They would also be better
able to focus their efforts on promoting national security and enhancing public safety.
Testifying before the Subcommittee on Immigration, Citizenship, Refugees, Border
Security, and International Law of the House Judiciary Committee in 2007, then-Bor-
der Patrol Chief David Aguilar explained that fixing the U.S. legal immigration system
to reduce irregular migration across the country’s borders would “allow our enforce-
ment officers to concentrate on the threats coming at this country from the perspective
of people wishing to do us harm ... [and] be a tremendous force multiplier for the men

and women of the Border Patrol to continue protecting this country.”'**

Sensible and humane refugee and asylum policies

America, both as a country and as an idea, has long played an outsize role on the global
stage. For years, the country stood as a leader in the protection of refugees worldwide,
partnering successfully with nonprofit organizations around the country to successfully
resettle refugees and integrate them into U.S. communities.'* The refugee admissions
target, which exceeded 100,000 each year throughout the first half of the 1990s and
averaged 76,000 from fiscal years 1999 through 2016,"* grew by the end of the Obama
administration to 110,000 for fiscal year 2017."” The Trump administration’s decision
to slash refugee admissions—lowering the fiscal year 2018 target to 45,000 but falling
more than 50 percent short of that in terms of actual admissions and lowering the fiscal
year 2019 target still further to 30,000'**—has eviscerated much of the refugee recep-
tion infrastructure around the country,'** harmed communities that have flourished by
offering safe haven to refugees,'* and failed to encourage other countries to resettle more

'#! America’s retreat from the world stage places a strain on its allies

refugees themselves.
and countries of first reception, only increasing the risk of greater instability around the
world. America must once again lead by example and increase refugee admission targets

in response to the growing need for resettlement around the world.'*

The country similarly needs to restore its commitment to protecting refugees who

arrive at its doorstep to request asylum. A mainstay of congressional debates dating
back to at least 2014—when the number of unaccompanied migrant children arriv-
ing at the southwest border markedly increased—and a constant refrain of the cur-

rent administration, is that the asylum laws are merely a “loophole.”'** But far from
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being loopholes, the country’s system of asylum protections is essential in order to
meet legal obligations under U.S. and international law to offer protection to those

facing the threat of torture, persecution, and death.

This is not to say that every person who requests protection must be allowed to remain
in the United States indefinitely, nor does it mean that the country’s sole response to
the extreme violence, poverty, and climate dislocation happening in the Americas—
most notably, in the Central American countries of Guatemala, Honduras, and El
Salvador—should be through the immigration system.'** But a basic premise of U.S.
asylum laws should be that people in need of humanitarian protection must receive fair
and efficient adjudication of their claims without sacrificing due process. And while a
discussion about what an adequate and durable response to the migration challenges
in the Americas would look like is beyond the scope of this report, it has been dis-
cussed in greater detail elsewhere.'* One proposal that could uphold America’s com-
mitment to protect refugees and ease much of the burden currently being felt along
the southwest border would be to create a Central American Refugee Program, such

as the one described in H.R. 3524, the Northern Triangle and Border Stabilization
Act, introduced last month in the House.'*¢ Another recommendation would be to
consider complementary humanitarian protections that could be offered to individu-
als fleeing life-threatening dangers who would not qualify for protection under U.S.

asylum law, such as severe food insecurity resulting from climate change.'*’

Due process, proportionality, and accountability in enforcement

An important goal in reforming the U.S. immigration system—and a key aspect of
restoring the rule of law in such a system—should be to design a system that people
widely believe can and should be followed. But that is not enough. In order to build a
system that reflects rule of law principles, the rules that defend that system must sup-
port clear, consistent, and fair enforcement. It can be challenging in the current social
and political environment to have a rich discussion about what immigration enforce-
ment should look like, largely because the current system is one that many people
think is not worthy of defense. Moreover, the mechanisms for enforcement that exist
today frequently provide little due process and no consideration of proportionality in
the imposition of a sanction. Nevertheless, enforcement is essential to defending the
integrity of any system. The following paragraphs lay out some initial steps to reform
enforcement and increase accountability in agencies such as ICE and Customs and

Border Protection that are on the front lines of this enforcement.
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First, U.S. immigration laws must make available a range of possible sanctions that
can be doled out to people who run afoul of the law. In the immigration system
today, there is no opportunity to consider the concept of proportionality—that is,
whether the punishment fits the offense.'* In every immigration court hearing, the
first question an immigration judge must resolve is whether or not an individual is
removable from the country. If the judge finds this to be the case, banishment, and all
of the consequences that flow from that, is the only option on the table despite being
the harshest, most existential punishment conceivable in such a proceeding. Only
after the finding of removability can an individual request whatever form of relief
from removal may be available to them. Over the years—and especially as a result of
the 1996 immigration laws—the circumstances in which an individual might have

grounds for relief from removal have narrowed considerably.'*

Because the stakes for immigrants in removal proceedings—which are, essentially,
deportation proceedings—are so high and the opportunities for immigration judges

to mete out just and proportionate outcomes are so low, the system places an unsus-
tainable amount of pressure on discretionary decisions by immigration enforcement
personnel about whether to place a person in removal proceedings in the first place and,
when a final removal order is issued, whether to execute it.'** Again, discretion is neces-
sary at each stage of every law enforcement system, but when the system routinely relies
upon discretion to mitigate its obvious failings, unjust, unpredictable, and inconsistent

outcomes will proliferate, and public confidence in that system will dissipate.

Immigration courts should be given a range of sanctions that they can issue short of
removal from the country. Where removal may be an appropriate—though harsh—
sanction, immigration judges should be empowered to do justice by considering the
individual equities of each case. A decade ago, professor Juliet Stumpf wrote on this

topic in a law review article titled “Fitting Punishment.” She argued that:

[A] proportionate system of sanctions for immigration violations should consider: (1)
the gravity of the violation, taking into account the nature of the violation and any
consequences, (2) the benefit to the United States of imposing the proposed sanction
and, conversely, any harm to the United States, the noncitizen, or others resulting from

its imposition, and (3) the stake that the noncitizen has in remaining in this country.'s!

While deportation would remain a potential sanction in such a system—particularly
for criminal convictions evidencing a disregard for the general public order or repeat
or flagrant violations of U.S. rules—the government’s interest in promoting lawful

conduct and preserving the integrity of the immigration system often could be served
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through more well-tailored punishments. To name just a few, laws should empower
immigration judges to impose terms of probation or supervision; monetary fines;
or penalties that suspend or delay privileges afforded under immigration laws, such
as forcing a lawful permanent resident to restart the clock on continuous residence
before filing a naturalization application or temporarily suspending an individual’s

ability to file immigrant visa petitions for a family member.

Second, much like in the U.S. criminal justice system, in which legislatures regularly
impose statutes of limitations to promote justice, finality, and clear expectations and as
a check against unreasonable prosecutorial delays, immigration laws generally should
be subject to statutes of limitations. Because these are almost entirely absent from U.S.
immigration law,"s* ICE last year was able to arrest, detain, and nearly deport Dane
Foster—a 36-year-old father of four who is married to a disabled U.S. Army veteran
and who received his green card at the age of 11—based upon two simple marijuana

possession convictions from the 2000s and one from four years earlier in 2014.'5?

This idea is not new in immigration law: In the Registry Act of 1929, Congress cre-
ated a provision known as registry, which allowed immigrants who have been in the
country for a certain number of years—originally those “honest law-abiding alien[s]
who may be in the country under some merely technical irregularity” since 1921—to
come forward, pass a background check, and adjust to lawful permanent residence."*
Congress has advanced the registry date—that is, the date before which an individual
has to have lived in the country in order to be able to adjust their status under the
provision—multiple times over the years, though it has been stuck at January 1, 1972,
since the passage of the Immigration Reform and Control Act of 1986.% It is time to
update the registry date and modify the provision so that it can serve the salutary func-
tions that statutes of limitations serve in the criminal justice system.'** It is also time to
create proper statutes of limitations for potentially deportable offenses, such as those

arising out of old or lower-level criminal convictions."’

Finally, in order to restore respect for the rule of law in the U.S. immigration system,
which necessarily must involve restoring respect for the enforcement of the rules of that
system, the immigration court system must be reformed to operate more like a true
court and imbue immigration judges with the same kind of independence and commit-
ment to delivering justice as true judges.'*® At present, when people go to immigration
court, they appear before immigration judges who answer directly to the U.S. attorney
general, thus lacking the most basic elements of impartiality and judicial independence.
Under the current administration, immigration judges face the constant threat of disci-
plinary action if they do not maintain unrealistic case completion goals that necessitate

giving short shrift to the due process rights of individuals who appear before them.'?
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Additionally, though every person in immigration court is entitled to due process under
the Fifth Amendment to the U.S. Constitution, current law allows even a 3-year-old
child to appear without counsel unless that child can secure an attorney—Dby him or
herself—at no expense to the government.'®® Of immigrants who have never been in
detention, one-third have no representation—despite the fact that those with attorneys
are five times more likely than those without to win their cases.'® Just 14 percent of
immigrants in detention obtain legal representation, even though immigrants with rep-
resentation are four times more likely than those without representation to be released
from detention following a custody hearing, as well as more than twice as likely to

secure relief from deportation.'®

Indeed, the way in which counsel is now secured by many people in immigration court
is an example of the workarounds currently employed to shield the public, policymak-
ers, and the system itself from the fundamental unfairness at the heart of the immigra-
tion court system. Today, counsel is frequently provided to immigrants in removal
proceedings only by virtue of nonprofit providers; extensive pro bono and so-called low
bono networks; and representation initiatives funded by state and local governments.'®®
These initiatives and networks do their work in order to ensure that when an individual
appears in a federal immigration court before a federal immigration judge and against

a federal ICE trial attorney, that person has a trained attorney by their side, prepared

to defend their basic legal rights and ensure they are not torn away from their family

or returned to face persecution, torture, or even death. But civil society should not be
required to shoulder the burdens of due process in a just society governed by the rule of
law. All immigrants appearing in immigration court should be guaranteed the right to
counsel—appointed at the government’s expense, if necessary. And given the important
liberty interests at stake, the system also should rely far less heavily on final orders of

removal issued by enforcement personnel without meaningful court involvement.'**

A path to citizenship for those in the country without status

There are today an estimated 10.5 million undocumented immigrants in the country
who have been here, on average, for nearly 15 years; are themselves the parents of 6.7
million U.S.-citizen children; and pay, together with other members of their house-
holds, $125.5 billion annually in federal, state, and local taxes.'*® For the many reasons
discussed above, because the legal immigration system for many years has provided
inadequate opportunities for people looking to come to the United States or remain here,
an extralegal system has evolved that consists of both unauthorized migration itself and

formal and informal policies to not disrupt a generally mutually beneficial arrangement.
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Replacing this extralegal immigration system with a legal system that truly works as
designed is necessary to restore respect for the rule of law, but it will never be sufficient
if it leaves millions of American residents in a second-class status. Undocumented
immigrants in the country today must be given the opportunity to come forward,
register with the government, pass a background check, and be put on a path to per-
manent residence and eventual citizenship. Passing H.R. 6, the American Dream and
Promise Act—which would put 2.5 million Dreamers and holders of TPS and DED
on a path to citizenship—would be a good first step,'% but restoring the rule of law

requires extending a path to citizenship for the broader undocumented population.
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Conclusion

America is a nation of immigrants and a nation of laws, and it needs a system that
reflects that reality. It is not sustainable to have a legal immigration system that is not
well tailored to the country’s needs and values and that predictably drives people to
come to the country, or remain here, in violation of the law. It is not sustainable to have
an immigration enforcement apparatus that lacks popular support; operates without
the most basic features of fairness, accountability, and proportionality; and increas-
ingly exposes to the threat of detention and deportation people who have been part

of U.S. communities for decades and who the large majority of Americans have long

believed should be afforded the opportunity to remain here permanently.

Because of the significant and protracted failings in the U.S. immigration system, poli-
cymakers have long been forced to rely exclusively on exercises of discretion to address
the worst injustices and to avoid disrupting the tacit understanding that the extralegal
immigration system strengthens the country, even though it comes at considerable
expense to immigrant families, communities, and society at large. But it is also not
sustainable—after decades of legislative inaction—to continue to rely on enforcement
discretion alone as the magnitude of the challenges grow and people on all sides of

the issue become increasingly distrustful of the system. The country cannot wait any
longer to reform America’s immigration laws, because only through reform can faith in

the system be rebuilt and respect for the rule of law be restored.
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