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Introduction and summary

From 2012 to 2016, the people of Michigan cast more than 50 percent of their ballots
for Democratic Party legislative candidates. They voted for Democrats 52 percent

of the time for the Michigan House of Representatives; a little more than 50 percent
of the time for the Michigan Senate; and 51 percent of the time for the U.S. House

of Representatives.' So one would expect that slightly more than half of Michigan

elected officials during this time were Democrats.

Instead, Republicans held a decisive advantage at every level of government. Despite
earning a majority of the vote, Democrats received only 44 percent of seats in the
Michigan House of Representatives; 31 percent of the seats in the Michigan Senate; and
35 percent of the seats in Michigan’s delegation to the U.S. House of Representatives.
Although this degree of misalignment is severe, it is not unusual. Currently, districts in
most states are drawn in ways that are gerrymandered—meaning the lines are manipu-
lated to favor one group over another—because the process allows elected representa-

tives to choose their voters rather than allowing voters to choose their representatives.

The first step in addressing this problem is to create a process for drawing districts that
is not controlled by incumbent politicians. But changes to the process are not enough.
Independently drawn maps can have the same effect as intentional gerrymanders if they
are not drawn according to the right set of criteria. In fact, proposals that have gained
widespread acceptance do not directly address the misalignment between voters and

their representatives.

Fortunately, there is a solution, and it is surprisingly simple: purposefully drawing
districts to reflect the political choices of voters—what this report terms “voter-deter-
mined districts.” Voter-determined districts are based on the principle that the makeup

of the legislature should reflect the preferences of voters statewide.
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This report provides data on the partisan skew of state legislative and congressional
districts and explains why a shift is needed in the policy debate about redistricting
reform. It also explains some of the sensible reasons why the effort to stop gerryman-
dering has not, until now, been focused on drawing voter-determined districts. Finally,
the report outlines how to implement voter-determined districts while also achiev-
ing two other critical goals: maximizing representation for communities of color and

ensuring adequate electoral competition.
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The problem with existing districts

Although legislators should reflect the voters of their state, they often do not. In
Maryland, for example, Republicans received 37 percent of the votes for the U.S.
House of Representatives but won only 13 percent of the congressional seats. And
in North Carolina, Democrats received 48 percent of the vote for the U.S. House of

Representatives but won only 26 percent of the congressional seats.

Figure 1 shows how well legislatures reflect the voting patterns of the population

for each state and at each level of government—state House, state Senate, and U.S.
House of Representatives. The percentage displayed for each state is the degree to
which districts disproportionately favor 1 of the 2 major political parties, calculated
by comparing the total percentage of votes cast for Democratic and Republican
candidates to the total percentage of elections won by Democratic and Republican
candidates, and excluding both votes and wins for nonmajor-party candidates. Biases
in favor of Democrats are highlighted in blue, and biases in favor of Republicans are
highlighted in red.’ The data reveal substantial biases in favor of each party. Moreover,
it shows that biased districts are widespread—about two-thirds of all state House,
state Senate, and U.S. House delegations are biased in favor of one party or the other

by a rate of at least 5 percent.

Note one caveat to these data: While much of this bias can be eliminated, not all

of it can. In some cases, the geographic distribution of voters makes it difficult or
impossible to draw better districts. In Hawaii, for example, the 29 percent of vot-
ers supporting Republican U.S. House candidates are distributed relatively evently
throughout the state, so it may not be feasible to draw a Republican-leaning district.
In two states, Louisiana and Mississippi, switching one U.S. House district from
favoring Republicans to favoring Democrats would result in only a slight reduction

in partisan bias—a bias in favor of Democrats instead of Republicans.
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How well Congress and state legislatures reflect the voting public

Differences between percentages of votes and percentages of seats for the party
benefiting from skewed districts, 2012-2016 elections

FIGURE 1A
Elections for the U.S. House of Representatives
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FIGURE 1B
Elections for the upper house of the state legislature
(state Senate)

Notes: State data for Louisiana are not included because Louisiana has a unique, two-round primary system in which candidates who receive more
than 50 percent of the vote in the open primary are elected without having to participate in a general election. State data for Nebraska are not
included because Nebraska has a unicameral legislature and candidate party affiliation is not listed on the ballot. States in gray have a bias below
5%. However, in Figure 1A, some states that have a higher bias are also displayed in gray because there is no arrangement of districts that could
reduce the bias due to the scarcity of seats (i.e. districts are already as close to accurate representation as possible). The 10 states displayed in gray for
this reason are: Alaska, Colorado, Delaware, Maine, Montana, North Dakota, New Mexico, South Dakota, Vermont, and Wyoming.

Sources: U.S. House bias: U.S. House data for the 2012 and 2014 elections were compiled from Ken Kollman and others, “CLEA Upper Chamber
Elections Archive,” Regents of the University of Michigan, available at http://www.electiondataarchive.org/clea-upper-chamber-elec-
tions-archive.php (last accessed April 2019). U.S. House data for the 2016 election were compiled from MIT Election Data and Science Lab, "U.S.
House 1976-2016," available at https://doi.org/10.7910/DVN/IGOUN2 (last accessed April 2019). State Senate bias: State legislative data were
compiled from Carl Klarner, "State Legislative Election Returns, 1967-2016: Restructured For Use," Harvard Dataverse, available at
https://doi.org/10.7910/DVN/DRSACA (last accessed April 2019).
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How well Congress and state legislatures reflect the voting public

Differences between percentages of votes and percentages of seats for the party
benefiting from skewed districts, 2012-2016 elections

FIGURE 1C
Elections for the lower house of the state legislature
(such as the state House of Representatives)
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Notes: State data for Louisiana are not included because Louisiana has a unique, two-round primary system in which candidates who receive
more than 50 percent of the vote in the open primary are elected without having to participate in a general election. State data for Nebraska
are not included because Nebraska has a unicameral legislature and candidate party affiliation is not listed on the ballot. States in gray have a
bias below 5%.

Source: State legislative data were compiled from Carl Klarner, "State Legislative Election Returns, 1967-2016: Restructured For Use," Harvard
Dataverse, available at https://doi.org/10.7910/DVN/DRSACA (last accessed April 2019).

Figure 2 shows how biased districts for the U.S. House of Representatives translated
into actual seats. On average, for each of the three elections from 2012 to 2016, 59
seats would have changed hands to the opposing party if the percentage of seats won
matched the percentage of votes cast. On net, Republicans won 19 additional seats

each election because of districts biased in their favor.

There are two reasons for these mismatched election outcomes. The first reason is
intentional gerrymandering—purposeful manipulation of district lines by incumbent
politicians. After each decennial census, when new population numbers are released, and
new districts are drawn, incumbent politicians interfere with the map-drawing process in
order to create districts that protect them from competition and that favor their political
party. In fact, many states explicitly put incumbent legislators in charge of the map-draw-
ing process.* Intentional gerrymanders have gotten worse with the advent of modern
redistricting software, which allows political operatives to pinpoint specific types of vot-

ers and more effectively draw districts that will serve their partisan ends.®
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FIGURE 2
Changes in U.S. House seats due to biased districts

Average number of seats in the U.S. House of Representatives that Republicans or Democrats
gained from districts biased in their favor, during the 2012, 2014, and 2016 elections

M Extra Democratic seats
M Extra Republican seats

Sources: U.S. House data for the 2012 and 2014 elections were compiled from Ken Kollman and others, “CLEA Upper Chamber Elections Archive,”
Regents of the University of Michigan, available at http://www.electiondataarchive.org/clea-upper-chamber-elections-archive.php (last accessed
April 2019). U.S. House data for the 2016 election were compiled from MIT Election Data and Science Lab, "U.S. House 1976-2016," available at
https://doi.org/10.7910/DVN/IGOUN2 (last accessed April 2019).

Intentional gerrymandering is the redistricting problem that is most well understood
and that reform-minded advocates have been almost exclusively focused on address-
ing. However, it is not the only problem. There is also the issue of what scholars have

termed “unintentional gerrymandering.”

To understand unintentional gerrymandering, consider what would happen if a map-
maker drew roughly rectangular districts at random. In some lucky cases, the random
districts might result in legislators that reflect the voting population. Much more often,
however, because voters are not evenly spread out, the randomly drawn districts would
result in a random gerrymander. The districts are more likely than not to overrepresent

one political party, even if that was not the intent.

To make matters worse, unintentional gerrymandering does not affect both parties
equally. Democrats are heavily concentrated in cities, while Republicans are more
spread out across suburban and rural areas. Therefore, randomly drawn, compact
districts will tend to pack Democrats in a small number of urban districts, while giving
Republicans more modest majorities in a larger number of rural and suburban dis-

tricts—not unlike an intentionally designed pro-Republican gerrymander.
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Political scientists Jowei Chen and Jonathan Rodden analyzed this phenomenon at
length in their 2013 article, “Unintentional Gerrymandering: Political Geography
and Electoral Bias in Legislatures.”” As an example, they looked at the state of
Florida during the 2000 elections, when the state was so evenly divided between
Democrats and Republicans that it resulted in a recount, which was ultimately halted
by a U.S. Supreme Court decision.® Chen and Rodden ran a simulation in which
they generated 25 different state maps for Florida’s federal House districts. Each
map was randomly drawn, except that all the districts contained close to the same
total population and were subject to a formula to ensure that they were somewhat
compact. The authors then calculated how many seats Republicans and Democrats

would be likely to win based on each map.

Sure enough, the average map would have awarded Republicans 61 percent of the
legislative seats.” And even the least-biased map would have awarded Republicans 56
percent of the seats.'” In other words, the maps uniformly produced pro-Republican
gerrymanders—unintentionally. Chen and Rodden then repeated a version of their
process without the compactness criteria, drawing 250 random maps. Again, all the
maps were biased in favor of Republicans, producing a congressional delegation

between 56 percent Republican and 76 percent Republican."

States vary in terms of how voters are distributed and how much unintentional bias is
likely to result. However, the pattern seen in Florida appeared to be common nation-
wide. Chen and Rodden were able to obtain data to perform a similar analysis for 20
other states and found that “the simulations consistently produced similar or even
higher levels of pro-Republican bias than in Florida.”** The worst bias tended to be in
states that had experienced the most urbanization'*—a trend that has increased since
2000 and is likely to continue."* Given this context, it seems unlikely that maps drawn
randomly or using some set of politics-blind criteria would produce legislators that

accurately reflect the political choices of their constituents.

Unfortunately, such politics-blind redistricting is currently the leading policy solu-
tion. There is an undeniable appeal to the idea that politics should be taken out of
the redistricting process. And there has long been a focus on stopping intentional
gerrymandering for a variety of practical and historical reasons that are explained

further in the next section.
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Yet, solving gerrymandering without considering voters’ political views is sort of like
trying to address systemic racism without considering race; ignoring the crux of the
issue actually perpetuates the problem. In the final section, this report proposes an
alternative approach to fixing gerrymandering: affirmatively harnessing political data
and using that data to draw districts so that legislators’ views reflect the views of the
voters they represent, while maximizing representation for communities of color and

ensuring competitiveness in elections.

Even under the approach offered below, however, there will occasionally be differ-
ences between votes and outcomes; this is an inevitable result of a political system
that requires districts to be drawn. Perfect alignment between representatives

and votes would require a very different political system—something that is also
discussed below. However, most significant mismatches between voters and their
legislators are the result of gerrymandering—intentional or otherwise—that can

and should be eliminated.
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How the current gerrymandering
landscape was formed

Gerrymandering has been a reality in the United States for a long time; the term dates
back to 1812, and the practice itself predates the Constitution.'® The fight against
gerrymandering, therefore, has been shaped in part by a justifiable pessimism about
the prospects of getting self-interested politicians to fix the system through legislation.
Rather, advocates for reform have often been focused on curbing the most egregious
abuses of the redistricting process—gerrymanders aimed at disenfranchising entire
communities on the basis of race—and extreme, intentional gerrymanders by partisan
incumbents. These fights have most often taken place in the courts, where incumbent

politicians have less sway.

The long fight against gerrymanders
that exclude communities of color

The United States has a long history of depriving nonwhite citizens of their political
rights. Only as the result of a long and hard-fought struggle have African Americans
been able to secure representation in Congress and in their state and local govern-
ments. Although African Americans and other underrepresented communities have
made substantial gains, there is still a long way to go for communities of color to have

political power commensurate with their numbers.*®

The enactment of the Voting Rights Act (VRA)of 1965 was a historic victory for the
civil rights movement and had a major impact on redistricting. The law prohibited
any jurisdiction from imposing barriers that denied the right to vote on the basis of
race; one of those barriers, the courts determined,'” was district-drawing that diluted
the political power of communities of color. This is not a problem of the distant past:
A 2006 review of litigation under the VRA found that between 1982 and 2006 there
were 111 cases challenging postcensus redistricting plans under Section 2 of the VRA,

with favorable outcomes for the plaintiffs in 46 of the cases.'®
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At the time of the VRA, one way that white communities prevented African American
communities from having a political voice was by spreading their votes out over mul-
tiple districts so that they would not be able to muster majority support for an African
American candidate in any one district. For example, in the 1970s, the city of New
Orleans was 45 percent African American."” However, that population had been inten-
tionally divided among city council districts so that no single district was made up of
a majority of African American voters. Between 1960 and 1970, not a single African

American was elected to the New Orleans City Council.*

In the wake of the 1982 amendments strengthening the VRA, the U.S. Supreme
Court established a set of factors to determine whether a redistricting plan or other
electoral change unlawfully infringed upon the voting rights of “any citizen of the
United States... on account of race or color.”*' One important factor was the presence
of racially polarized voting—patterns of voting where white communities supported
different candidates than their nonwhite neighbors, with little crossover. In the civil
rights era, voting was heavily polarized; candidates supported by communities of
color could expect to receive little or no support from white voters. Additionally,
registration and turnout among African American voters was low, substantially due
to campaigns of violence, intimidation, and limits on the franchise imposed by white
majorities. In combination, that meant that some districts needed greater than 65
percent of the population to be African American in order for the African American

community to elect a candidate of their choice.”

Districts were redrawn in the early 1990s, for the first time following the Supreme
Court’s decision, and included many more of these supermajority-African American
districts. The effect was dramatic: The number of African American members of
Congress increased from 25 at the end of the 101st Congress in 1991 to 41 at the
beginning of the 103rd Congress in 1993**—increasing the size of the Congressional
Black Caucus by 65 percent.”* Prior to the enactment of the VRA, the number of

African Americans in Congress had never reached double digits.>

Even in the 1990s, however, the gains in representation for African Americans were
not as substantial as they could have been. Part of the reason for this is that, even by
then, voting had become substantially less racially polarized. Studies have shown that
over time, many more white voters have supported nonwhite candidates; this means
that, generally, African Americans do not have to make up a supermajority of the
population of a district in order for their community to elect a representative of their
choice.”® By drawing districts with more modest African American majorities, a map
can include more districts in which African American communities are able to elect

their chosen representatives.
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Ironically, however, pro-Republican map-drawers often try to use the VRA as an excuse
to pack large African American populations into a small number of districts in order to
decrease overall Democratic representation. In recent times, the most frequent way that
gerrymanders have reduced the political power of these communities is by packing them

into fewer districts than they could otherwise win—not by spreading them too thin.”’

Ensuring political representation for communities of color remains a top priority for
reform advocates and should be a central consideration in the redistricting process.
Despite some recent progress,”® Congress, and particularly state legislatures, are nowhere
near as diverse as the U.S. population®—a harm that has been shown to have substan-
tive effects on how well the concerns of communities of color are addressed.* Part of the

solution is to draw more districts that give these communities a seat at the table.

Sometimes debates about redistricting can get hung up on the potential for conflict
between securing representation for underrepresented communities and other goals.
However, the proposal advocated in this report affirms that maximizing representa-
tion for communities of color should be a primary goal when drawing districts. With
the advent of modern map-drawing software, it is likely that most district maps can
both more accurately represent voter preferences and increase representation for

communities of color.

The court-focused fight against partisan gerrymandering

For most of American history, there has not been much prospect of ending partisan ger-
rymandering through legislation—and it’s not hard to see why. Incumbent politicians are
the only beneficiaries of a successful gerrymander, and even legislators from the minority
party may be resistant to changing the districts because minority-party members often

negotiate with majority-party map-drawers to secure safe districts for themselves.’'

However, the political logic of gerrymandering has shifted dramatically in recent
years. Multiple polls have found that the public is overwhelmingly opposed to
gerrymandering,** which aligns with the growing public perception that legislatures
are corrupt and unresponsive.* Elected officials at all levels of government have taken
note and are taking up the banner of reform.** On March 8, 2019, every Democrat

in the U.S. House of Representatives voted in favor of the For the People Act, which
contained a provision championed by Rep. Zoe Lofgren (D-CA) that would take
redistricting out of the hands of incumbent politicians and require maps to be drawn

by independent commissions instead.”® Meanwhile, former President Barack Obama,
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with the help of his former attorney general, Eric Holder, has reportedly gone “all in”
on the fight against gerrymandering.* A few prominent Republicans have spoken
out on the issue as well, including former California Gov. Arnold Schwarzenegger®’
and former Ohio Gov. John Kasich.*® And a number of states have reformed their
redistricting processes—some by ballot measure—so that incumbent politicians no

longer draw their own districts.”

Not long ago, all of this progress would have been unthinkable. And for that reason,
much of the momentum for change has been focused on the courts, where advocates
continue to hope that judges will force legislators to do the right thing: redraw heavily
gerrymandered maps.

This is an ongoing effort—and an important one. The U.S. Supreme Court has had
prior opportunities to decide whether claims about partisan gerrymanders presented
justiciable constitutional harms, and so far, it has chosen to defer.*” However, there are
two cases currently pending before the Supreme Court that could decide the issue;*
although given the conservative makeup of the court, it appears to be an uphill battle.
Yet, depending on the outcome, the Supreme Court could undo some of the worst ger-

rymanders in the country with the stroke of a pen.

It is important to note, however, the limits of what any victory at the Supreme Court
would mean. At best, the court will impose a new standard that limits extreme ger-
rymanders. The court is not being asked to determine the best way to draw a state’s
districts; it is being asked to determine, in the case of districts already subject to
partisan manipulation, how egregious a gerrymander must be to have violated a con-
stitutional right. Even the League of Women Voters—one of the parties arguing that
the Supreme Court should strike down a North Carolina gerrymander—says that
the district map must produce a “large and durable advantage for the line-drawing

party” in order to be unconstitutional.*

If a majority of justices decide that partisan gerrymandering is justiciable, then

the effect of that decision will depend on the relative leniency or stringency of the
court’s definition of an unconstitutional partisan gerrymander. In case there was

any doubt, former Supreme Court Justice Anthony Kennedy made clear in a 2006
decision that the court would not require a state’s congressional delegation to match
its statewide share of the vote, writing that “there is no constitutional requirement of

proportional representation.” *
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Thus, even the most positive court decision will not eliminate intentional partisan ger-
rymandering—and it may do very little about unintentional gerrymandering. One of
the plaintiffs in the pending cases has asked the court to prohibit gerrymandering based
strictly on intent,* which would mean that even a map that in every way resembles an
extreme partisan gerrymander would be constitutional so long as it could not be shown
that this outcome was intentional. Even though the Supreme Court once said that the
“basic aim” of redistricting is “fair and effective representation for all citizens,™ litigation

is unlikely to impose redistricting criteria that fully assure such fairness.

The challenge of educating the public about gerrymandering

Efforts to end gerrymandering have been shaped by the history of the fights against
racial gerrymandering as well as the effort to fight partisan gerrymandering in the
courts. But they have also been shaped by the advocates and activists who have been
tirelessly working to educate the public about the negative effects of gerrymandering

and to persuade them to join the fight against it.

Because of these efforts, the prospects for taking action against gerrymandering are
better than ever. Ironically, however, some strategies that have proved necessary and
useful in informing the public about the evils of gerrymandering have had a negative
effect on how the public may understand the solutions. For example, in the larger pub-
lic imagination, gerrymandering is the result of a bad actor—incumbent politicians—
drawing maps for their self-benefit. That’s the way the story is often told, and it’s the

simplest, most appealing way to explain the harms of gerrymandering.

As this report shows, however, bad maps are sometimes the result of geography or

of a map-drawing process that is essentially random. Yet, to many people, the idea of
simply taking politicians out of the equation and adopting seemingly neutral criteria
such as compactness and respect for existing boundaries sounds like a solution. It’s not

obvious that there is more to it.

Moreover, many people associate gerrymandering with oddly shaped districts. This is for
good reason; redistricting is a complicated subject, and showing people bizarre, gerry-
mandered districts is an effective way to demonstrate the lengths to which partisans are
willing to go to secure an unfair advantage. Even the term “gerrymandering” likely refers
to a district that a cartoonist portrayed as a monstrous salamander, from a districting plan

signed into law by Elbridge Gerry when he served as governor of Massachusetts.*
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Yet, although bizarrely shaped districts can sometimes indicate a partisan gerryman-
der, extreme gerrymanders can also result from normal-looking districts;*” packing
Democratic voters into an urban district can be as simple as drawing an inoffensive-
looking square. Conversely, an odd-looking district might help better represent the
population as a whole.

14 Center for American Progress |



The solution: Voter-
determined districts

Conventional thinking on redistricting reform holds that political considerations
have no place in the map-drawing process. But the problem is not that voting
involves politics—of course it does. The problem is that partisans seek to undermine
fair representation of voters’ political views. In fact, consideration of voters’ party
preferences is the only way to ensure that district maps are democratically fair and
that elected bodies reflect the people’s will.

In the scholarly literature on gerrymandering, a frequently discussed method for com-
paring voter preferences with outcomes is a concept called “partisan symmetry,” which
is sometimes described as a way to effectuate “partisan fairness.”*® First introduced by
Professors Gary King and Robert Browning,* partisan symmetry is achieved “when
reversing the outcome of the election—flipping each party’s average district vote
totals—would also reverse the number of seats won.”** For example, “a map would be
perfectly symmetrical if a party that wins 60% of the average district vote receives 80%
»s1

of the seats, provided that the opposing party could do the same.”" In the words of

Professor King, “any translation of votes to seats is fair—as long as it is symmetric.”>

In other words, partisan symmetry encapsulates the most minimal way in a two-
party system that both parties ought to be treated. The results don’t have to be fair;
they must only at least be equally unfair, if the tables were turned. It’s a simple but
powerful concept for identifying extreme partisan gerrymanders and is often refer-

enced in litigation.

When it comes to making policy, however, legislators should do better than equally
unfair. For starters, the focus should be on the voters, not the parties. If 60 percent of
the voters are supporting one party, and that party wins 80 percent of the seats, that’s
not fair to the 40 percent of the voters who supported the other party. Holding only
20 percent of the seats means their votes are effectively counting for half of what they
should. It is no consolation to the voter that the unfairness would point in the other

direction if the tables were turned.
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The Center for American Progress’ solution is to have districts determined by voters,
to the greatest extent possible, through the exercise of the right to vote. If voters in a
state favor their Democratic candidates by a margin of 60 to 40, then districts should
be drawn so that the same ratio of districts favor each of the respective parties; in this
case, 60 percent Democratic-leaning districts and 40 percent Republican-leaning
districts. Conversely, in a state where voters favor Republicans, districts should favor
Republicans in the same way. That’s basic fairness, and it is the most likely way to get

representation that is democratic.

In addition to fairness, this proposal has another significant benefit: It makes every vote
count in a whole different way. Voters in noncompetitive districts would now have a
stronger incentive to go to the polls and cast a ballot because, even if their chosen candi-
date is unlikely to win, their votes will be instrumental in how the next set of districts are
drawn. Political parties, similarly, would have an incentive to recruit competitive candi-
dates for every district in order to boost their total votes. And all voters, including those
who already regularly participate in elections, would have a stronger incentive to vote in

down-ballot state legislative contests, which are often left blank.

Of course, to effectuate voter-determined districts, the redistricting process must be
free of manipulation. And district-drawers should also ensure that final maps achieve
critical goals such as providing representation to communities of color and ensuring

adequate levels of electoral competition.
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Policy recommendations

This section provides more detail on how policymakers at the federal and state levels
can implement voter-determined districts: a set of criteria that results in districts that
accurately represent the public, while also maximizing representation for communities

of color and ensuring reasonable levels of electoral competition.

Establish independent commissions
to oversee the redistricting process

One thing that most redistricting reform advocates agree on is the need for indepen-
dent commissions insulated from political interference to oversee the redistricting
process. Such commissions should exclude all incumbent politicians or political party
officials, and they should generally be structured to avoid allowing registered members
of any one political party from controlling commission decision-making. Often this

is achieved by requiring even numbers of members from both parties and at least one
independent tie-breaker, as was proposed in the House-passed For the People Act.”
Members can also be chosen through processes designed to reduce the possibility of

political influence such as random selection from a pool of qualified applicants.**

Finally, the criteria for redistricting, specified below, should be specific enough that
even a politically motivated bloc of commissioners would have difficultly manipulating
the process for partisan ends or using the redistricting process to protect incumbent
politicians.*® Clear, specific criteria have the added advantage of helping avoid costly

litigation after a plan is passed.

Draw voter-determined districts

Commissions should be required at the outset to generate a large number of com-
puter-drawn maps with districts that are voter-determined and comply with the

requirements of the Constitution and the VRA.
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Benchmark for determining voter preferences

Voter preferences should be determined by totaling the votes cast for candidates of
each party in each of the general elections since the prior redistricting cycle. Maps
should then be drawn so that the percentage of districts that favor each party should—
to the extent reasonably possible—match the percentage of the total votes received by

candidates of each party in prior elections.

These numbers should be calculated separately for each set of districts drawn. In
other words, state Senate districts should be calculated based on votes for state
Senate candidates; state House districts should be calculated based on votes for state
House candidates; and federal congressional districts should be calculated based on

votes for U.S. House candidates.

As noted above, there will be some circumstances in which it is not possible to draw
maps that align the percentage of votes with the percentage of seats—either because
of the distribution of voters or the limited number of representatives. In such cases,
districts should be drawn as close to alignment as possible, and map-drawers should
also attempt to include more competitive districts, to give the under-represented

party a fighting chance to win additional seats.

How to account for uncontested districts and incumbency advantage

One issue that may arise with the method above is that the current, gerrymandered
maps can affect the vote totals. Many districts are so uncompetitive or have had such
long-entrenched incumbents that they are not contested—and because voters don’t
have an opposition candidate to select, that drives down vote totals for the opposition
party. However, the simplest and best solution may be to use the raw vote totals any-
way, understanding that: 1) The new maps will still be much better than the current
ones; and 2) Any residual advantage from prior gerrymandering should disappear after
a couple rounds of redistricting because the new maps will reduce the uncontested dis-
tricts, which will improve the results of the next round of redistricting. Alternatively,
policymakers could account for uncontested districts by using widely accepted statisti-

cal methods to estimate how many votes an opponent would have received.*®

Produce a large number of maps

Modern redistricting software allows map-makers to relatively easily produce a large
number of maps with a given set of criteria. The advantage of doing this is that it makes
it easier to achieve multiple goals. Many different maps can usually be drawn to fit one
goal such as accurately representing voters, and then, among those maps, the commis-
sion can select maps that achieve additional goals such as maximizing representation for

communities of color and providing reasonable levels of competition, as detailed below.
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Select maps that maximize representation for communities of color

The VRA prohibits redistricting plans from diluting representation of certain com-
munities on the basis of race. However, commissions can—and should—go beyond
the requirements of the VRA in order to allow as many underrepresented racial,
ethnic, and language communities as possible to elect representatives of their choice.
Doing so will help offset the range of other barriers faced by nonwhite candidates
and begin to reverse the demographic imbalance in Congress and state legislatures.
One can expect the resulting, more diverse legislatures to more genuinely represent

all the interests of the American people.

Select maps that provide for reasonable levels of competition

One of the most prevalent complaints about gerrymandering is that it sets up incum-
bents in safe districts made up overwhelmingly of voters from their own party, which
insulates them from meaningful competition. This prevents the makeup of the legis-
lature from changing even when there are large swings in popular support. However,
it is also possible to go overboard with competition—if too many districts are highly
competitive because they are evenly split between the two parties, a small shift in
support could create an overwhelming victory for one party, which would mean that
the legislature no longer accurately represents the voters. Therefore, redistricting
commissions should select maps that create substantial numbers of competitive dis-
tricts—much higher levels of competition than currently exist—but without creating

a situation where small changes in support would lead to unfair results.

Put a thumb on the scale in favor of district compactness

To the extent that it does not significantly interfere with the goals above, commissions
should also impose a reasonable limit on the size and shape of districts. In and of itself,
compactness is not a particularly important policy goal. However, because the public

often equates oddly drawn districts with unfairly drawn districts, commissions should

try to minimize, on the margin, excessively bizarre-looking districts.
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Make the process transparent

Finally, in order to ensure that commissions follow the steps specified above, the redis-
tricting process should be fully visible to the public. All the substantive decisions that
the commission makes should be made in full public view. Furthermore, at each stage
of the process, all the maps generated and selected should be made available online so

that independent experts can verify that the criteria were followed as specified.
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Conclusion: The promise and
limits of redistricting reform

The proposal described in this report is designed to promote equal and accurate repre-
sentation and to eliminate partisan gerrymandering for good. An America with voter-
determined districts would be a much more democratic one—where politicians couldn’t
hide from accountability; where every vote would make a difference; and, most impor-

tantly, where the decisions of elected officials would better reflect the views of the people.

There are some problems that redistricting cannot fix, however. Many of the criticisms
that could be leveled at voter-determined districts stem from the simple fact that there
are some downsides to having districts at all. Districts inevitably split some communi-
ties between two representatives. They inevitably result in some noncompetitive dis-
tricts. And district-based systems such as that in the United States, where voters select
a single candidate, and the candidate with the most votes wins—often referred to as a
first-past-the-post system—have other drawbacks as well such as the obstacles faced

by third parties and the fact that some votes are cast for candidates who don’t win.

There are other ways to address gerrymandering that are more far-reaching and novel.
One idea is to create larger multimember districts where voters can select and rank
multiple candidates.”” The candidate receiving the fewest votes would be removed, and
their votes would be reallocated to their supporters’ second-ranked candidates. That
process then repeats itself until there are only as many candidates as there are represen-
tatives assigned to the district—between three and five, under the most-cited propos-
al.*® It’s a system in which a broader array of candidates could feasibly run and where
every voter would be able to have their vote count for a winning candidate. However,
itis also an untested, radical departure from the status quo, and it may be a leap that

incumbent elected officials would be reluctant to take.*

Fortunately, this report has described a way that elected officials can continue to be
committed to districts without being committed to gerrymandered districts. A system
of voter-determined districts is a solution, well within reach, that would end gerry-
mandering without upending U.S. politics. All that is required is for elected officials

to heed the advice above and to take literally the redistricting proverb: that politicians

shouldn’t choose their voters—voters should choose their politicians.
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Appendix

TABLE A1
How well Congress and state legislatures reflect the voting public

Differences between percentages of Democratic votes and
percentages of Democratic seats in elections, 2012-2016

Per-election U.S. House
seat advantage (+)

u.s. or disadvantage (-) State State
State House bias for Democrats Senate bias House bias
Alabama -19.98% =l -13.50% -3.19%
Alaska -38.98* -7.76% -1.10%
Arizona 3.82% -0.75% -0.13%
Arkansas -26.02% -1 -18.25% -4.82%
California 10.90% 6 6.00% 8.12%
Colorado -6.01%* 3.54% 7.49%
Connecticut 37.82% 2 4.17% 7.07%
Delaware -38.42%* -1.09% 2.39%
Florida -7.48% -2 -10.79% -6.91%
Georgia -9.59% -1 -4.81% -2.38%
Hawaii 29.09% 1 24.35% 20.28%
Idaho -33.83% -1 -9.65% -12.75%
lllinois 7.28% 1 10.19% 6.53%
Indiana -20.73% -2 -18.26% -10.24%
lowa -14.47% =l -0.84% -3.85%
Kansas -31.11% -1 -17.41% -8.56%
Kentucky -18.42% =l -7.11% 3.02%
Louisiana -9.64% -1 NAa NAa
Maine -9.86%* -1.05% 3.69%
Maryland 24.82% 2 11.09% -3.76%
Massachusetts 19.81% 2 11.00% 6.02%
Michigan -15.32% -2 -19.29% -7.81%
Minnesota 12.05% 1 0.36% -3.39%
Mississippi -13.91% -1 -4.53% -4.10%
continues
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Per-election U.S. House
seat advantage (+)

u.s. or disadvantage (-) State State
State House bias for Democrats Senate bias House bias
Missouri -15.66% =l -10.58% -7.47%
Montana -42.90%* -3.65% -3.32%
Nebraska -21.75% = NAb NAb
Nevada 1.82% 7.18% 9.96%
New Hampshire 31.52% 1 -7.25% 6.89%
New Jersey -1.35% 12.05% 12.16%
New Mexico 11.72%* 1.82% 0.01%
New York 7.47% 2 -3.79% 8.47%
North Carolina -22.04% -3 -13.64% -9.80%
North Dakota -36.07%* -9.84% -17.99%
Ohio -18.23% -3 -12.79% -9.26%
Oklahoma -29.79% -1 -24.16% -12.39%
Oregon 22.08% 1 0.43% 4.58%
Pennsylvania -19.63% -4 -8.43% -4.69%
Rhode Island 38.20% 1 11.26% 10.95%
South Carolina -24.47% -2 5.87% -0.34%
South Dakota -37.62%* -14.64% -13.84%
Tennessee -13.46% -1 -10.70% -5.21%
Texas -7.26% -3 1.25% 0.61%
Utah -25.24% -1 -11.84% -13.38%
Vermont 17.55%* -0.12% 3.32%
Virginia -17.82% -2 2.08% -6.71%
Washington 4.22% -1.34% -0.41%
West Virginia -27.14% -1 -7.24% -9.49%
Wisconsin -12.64% =il -7.28% -11.03%
Wyoming -17.96%* -7.03% -8.27%
Average -6.56% -3.68% -1.77%
Median -13.05% -4.16% -3.26%
Total -19

*Starred percentages are amounts that, though greater than 5 percent, are the best the state can do with the number of districts available. For
example, almost 43 percent of the votes cast in Montana U.S. House elections were for Democrats, but no Democrats won because Montana only has
one seat in the U.S. House. In other states, such as New Mexico, which has three House seats, the percentage difference is low enough that switching a
seat to the other party would be less representative because it would result in a worse difference in the opposite direction. In other words, states with
starred percentages have drawn the most representative House districts they can given the number of seats apportioned to that state.

Notes: Positive numbers show a bias in favor of Democrats, and negative numbers show a bias in favor of Republicans. State data for Louisiana are
not included because Louisiana has a unique, two-round primary system in which candidates who receive more than 50 percent of the vote in
the open primary are elected without having to participate in a general election. State data for Nebraska are not included because Nebraska has a
unicameral legislature and candidate party affiliation is not listed on the ballot.

Sources: State legislative data were compiled from Carl Klarner, “State Legislative Election Returns, 1967-2016: Restructured For Use,"Harvard
Dataverse, available at https://doi.org/10.7910/DVN/DRSACA (last accessed April 2019). U.S. House data for the 2012 and 2014 elections were
compiled from Ken Kollman and others, “CLEA Upper Chamber Elections Archive,'Regents of the University of Michigan, available at http://www.
electiondataarchive.org/clea-upper-chamber-elections-archive.php (last accessed April 2019). U.S. House data for the 2016 election were compiled
from MIT Election Data and Science Lab, “U.S. House 1976-2016," available at https://doi.org/10.7910/DVN/IGOUN?2 (last accessed April 2019).
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1 Data are on file with author.
2 Data are on file with author.

3 Some states are displayed in gray in Figure 1A, even
though the partisan bias is greater than 5 percent, because
the state cannot do anything more to reduce partisan
bias with the number of seats available. For example,
almost 43 percent of the votes cast in Montana U.S. House
elections were for Democrats, but no Democrats won
because Montana only has one seat in the U.S. House. In
other states such as New Mexico, which has three House
seats, the partisan bias is low enough that changing
a district—in this case, from a Democratic district to a
Republican district—would result in a worse partisan bias
in the opposite direction. In other words, these states
have drawn the most representative House districts they
can given the number of seats apportioned to that state.
The 10 states displayed in gray for this reason are: Alaska,
Colorado, Delaware, Maine, Montana, North Dakota, New
Mexico, South Dakota, Vermont, and Wyoming. For more
information, see the table in Appendix A.
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