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Introduction and summary

International justice stands at a crucial crossroads, and as the 20th anniversary of
the founding of the International Criminal Court (ICC) nears, there has never
been a better time to take stock of the progress and challenges facing international
justice. At its core, international justice is a recognition that sovereignty is not an
absolute, and that some crimes—particularly genocide, war crimes, and crimes
against humanity—are so profound that they must be prosecuted at an interna-
tional level, particularly if a country where such crimes are committed lacks either

the capability or the will to give such charges a fair hearing.

This report examines the relative track record of these international mechanisms
to date, explores some of the challenges laid bare by their operations, and suggests
some important paths forward in a deeply uncertain international political climate.
The bottom line: Without robust support from international civil society and a
steady effort to further professionalize these international justice mechanisms, the

very real progress achieved over the past two decades is at considerable risk.

The first major use of an international criminal justice mechanism was the
Nuremberg trials of Nazi war criminals following the end of World War II. More
recently, over the past 25 years, international criminal justice—that is to say, the
use of courts and investigative agencies staffed wholly or in part by international
civil servants to try serious crimes—has evolved from an aspiration of human

rights advocates to an important feature of the international landscape.

Beginning in 1993 with the creation of the International Criminal Tribunal for
the former Yugoslavia (ICTY), the United Nations has established tribunals with
jurisdiction over war crimes and other human rights abuses committed in Bosnia,
Croatia, Rwanda, Liberia, Sierra Leone, Lebanon, Cambodia, and East Timor.
Along with the ICC—whose jurisdiction has been accepted by more than half the
world’s nations, though the United States notably is not among the signatories—
these bodies have collectively investigated more than 300 cases, indicted more

than 700 individuals, and obtained more than 250 convictions.' Alongside these
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entities, a number of transnational courts and investigatory bodies now operate
with the authority and support of regional political institutions—for example, the
hybrid Senegalese-African Union tribunal that heard the case of deposed Chadian
dictator Hisséne Habré in 2017.2

In many ways, the evolution of international justice has been remarkably rapid
during the past two-and-a-half decades, but it is also clear that this evolution has
been highly uneven, often deeply controversial, and not entirely impartial in its
application. There has been a considerable backlash against international justice
mechanisms, particularly among African heads of state, who argue that they have
been disproportionately targeted for prosecutions. Moreover, the ICC and the
array of different tribunals have widely varied in their levels of professionalism and
speed. These considerable growing pains are now coupled with the ascendency of
U.S. President Donald Trump, who leads an administration eager to erode a broad
array of many accepted international norms and practices. And then there are the
very active pushes by the likes of President Vladimir Putin of Russia, President
Rodrigo Duterte of the Philippines, President Recep Tayyip Erdogan of Turkey, and

President Xi Jinping of China to bend the rule of law to their own autocratic benefit.

Perhaps no moment symbolically captures the complicated legacy of the inter-
national justice system more than the November 2017 courtroom suicide by
Bosnian Croat general Slobodan Praljak moments after judges at the ICTY upheld
his conviction for crimes against humanity.® Praljak’s dramatic suicide overshad-
owed the ruling of the tribunal and the opportunity to highlight the rendering of
justice at the conclusion of 24 years of investigations and prosecutions, shifting

the media’s focus to the recriminations and hard questions of the court’s critics.

The data examined in this report suggest several important trends in international
justice. When it comes to enforcement, there has always been a great deal of hand-
wringing that international justice lacks an enforcement mechanism for apprehend-
ing alleged war criminals. However, the apprehension and conviction rate of those
charged with genocide, war crimes, and crimes against humanity is notable. Of the
total investigations examined here, 717 individuals have been indicted. Of those
indicted, 258 have been convicted, a conviction rate of 36 percent. These convic-
tions include many notable big fish whom commentators were often skeptical
would ever see the inside of a court room, much less be convicted. The list of those
indicted includes Liberian President Charles Taylor, Bosnian Serb general Ratko
Mladi¢, Congolese Vice President Jean-Pierre Bemba, Chadian President Habré,
and former Yugoslav President Slobodan Milosevi¢, who died while awaiting his
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trial in The Hague.* And while to date, the ICC caseload has focused a good deal of
attention on atrocities in Africa, the track record of the various international courts
and tribunals examined, taken collectively, paint a picture of much greater regional
diversity, with 3S percent of convictions coming from Europe, 34 percent coming
from Asia, 31 percent coming from Africa, and 1 percent coming from the Middle
East. The Middle East number will surely grow substantially in the future if justice
is achieved for the atrocities committed in the ongoing Syrian conflict.

FIGURE 1
International justice by the numbers

Case total by region

Region In'div.iduals Indivi.duals Individ.uals Indivifiuals Individuals
indicted convicted on trial acquitted at large
Africa 147 79 4 15 23
Asia 400 87 3 3 304
Europe 161 90 2 19 0
Middle East 9 2 4 2 4
Total 717 258 13 39 331

Africa [ Asia [l Europe Hl Middle East

1% 1%

Percentage of total indictments Percentage of total convictions

Source: Based on authors' analysis of data from various international tribunals. Further information is on file with authors.

Syria itself poses a fundamental challenge to the credibility of these justice
mechanisms moving forward. Battlefield atrocities and blatant attacks against

civilians have been widespread. Syrian government forces, supported by Russian
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forces, have engaged in egregious attack after egregious attack, such as the
frequent targeting of hospitals and continued use of chemical weapons. Moving
justice forward in Syria, despite the severe difficulties in doing so, will be a clear

benchmark for the effectiveness of international justice.

In examining the record of these respective tribunals, it is also clear that the
wheels of justice have often turned slowly, in part because of the extreme intran-
sigence of defendants and in part because of numerous operational and bureau-
cratic hurdles. In addition to being time-consuming, the more effective tribunals
have not been inexpensive, nor should they be if they are to operate at a high
professional standard. To operate at this level, courts need sufficient funding not
only to pay for professional staff salaries but also to pay for intensive investiga-
tions—which often take place in difficult-to-reach and at times hostile locations—
including travel, translation services, legal aid for defendants, office space rentals,

witness protection, and more.

The relative competency and impartiality of these tribunals have varied greatly,
and their composition and staffing represent an interesting mix of models, with
some proving far more effective than others. In short, a review of tribunals and
their track records suggest an international system that is learning on the fly, albeit
with some real stumbles along the way. That said, these courts have had a real
demonstration effect, and perpetrators are more aware than ever that they could
be held responsible for their actions, even if it may take considerable time for such

accounting to occur—which is a historic step forward.

It is also unsurprising that the positive trend toward accountability for the com-

mission of heinous crimes has at times brought real political pushback and back-
lash. Most individuals would prefer not to be held accountable for their negative
actions, and attacks against the legitimacy of these courts and tribunals are often

the most expedient way to avoid justice.

Lastly, it has also become apparent that the Trump administration’s disdain for
international norms and its willingness to erode the rule of law both at home and
abroad represent a serious threat to a positive arc for international justice in the
near and immediate terms. It will be far more difficult for international justice

to progress if the United States is not only overtly hostile to the International
Criminal Court but is also led by a president who is willing to look past profound
human rights abuses around the globe while attacking the foundations of justice
and law enforcement in his own country. Such behavior will also have its own

demonstration effect around the globe, and it will be a deeply deleterious one.
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A patchwork of courts

The number of transnational criminal courts active today is a reflection of the
international community’s sustained commitment to the principle of account-
ability for war crimes and other grave human rights abuses. It also illustrates the
still rather ad hoc nature used to determine what justice mechanisms should

apply in any given circumstance.

The United States, at least up until the current administration, has in some ways
been a strong advocate for international criminal justice, providing financial sup-
port to many transnational criminal courts, both through UN. member contribu-
tions and voluntary donations to specific institutions. In addition, the Obama
administration participated in the International Criminal Court as an observer
and pledged to cooperate with the body despite continued congressional opposi-
tion to the United States becoming a full party to the treaty establishing the ICC,
known as the Rome Statute.® As stated in the 2010 National Security Strategy,
the United States believes that “the end of impunity and the promotion of justice
are not just moral imperatives; they are stabilizing forces in international affairs.”
The United States also appears to have shared DNA evidence, forensics, and
case-related intelligence with the court in some instances. The fact that the United
States has been one of the ICC’s most important supporters while also being its

most high-profile nonsignatory is a considerable paradox.

The topline objectives of international criminal justice have made enormous
strides over the past 25 years, particularly the idea that there should not be impu-
nity for those conducting war crimes, crimes against humanity, or genocide. That
said, the modalities of justice and the ability of existing institutions to deliver on

their mandates and maintain a high level of legitimacy remain open questions.

The past two years have been eventful ones for transnational criminal courts,
marked as they were by some important successes, some major reversals, and
a number of important political and legal setbacks. On the positive side of the

ledger, the ICC, the International Criminal Tribunal for the former Yugoslavia,
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and the International Criminal Tribunal for Rwanda (ICTR) secured the arrest
and conviction of some of the key perpetrators of organized campaigns of violence
against civilians in Africa and the former Yugoslavia, including former Congolese
Vice President Jean-Pierre Bemba and former Bosnian Serb Republic President
Radovan Karadzi¢.” Bemba’s conviction also marked the first successful pros-
ecution of rape before the ICC and the first application of the principle of com-
mander responsibility for the actions of subordinate officers.® Beyond the United
Nations, former Chadian President Hisséne Habré’s trial in an A.U.-sanctioned

court was a watershed development for regional justice efforts in Africa.’

These accomplishments, while significant, are at risk of being overshadowed by
other developments that have called into question the ability of transnational
criminal courts to maintain high standards of professionalism, fairness, and
objectivity. Chief among these has been the growing mood of hostility toward
the ICC among African governments. This hostility was exemplified by the
African Union’s February 2016 endorsement of a Kenyan plan for mass with-
drawal from the court in response to perceptions that it has unfairly targeted
African governments'’—a plan that laid the foundation for the governments of
Burundi," South Africa,'” and Gambia' to pass legislation to quit the institu-
tion in October 2016. This in turn generated a counter-push of African support
for the court. South Africa'* and Gambia' reversed their positions, with South
Africa’s effort halted on procedural grounds by the South African High Court,
though the government again announced its intentions to withdraw from the
ICC as recently as December 2017.'¢ Gambia’s change of heart occurred after
the election of President Adama Barrow, ousting the repressive regime of Yahya
Jammeh, who had ruled the country for 21 years.'” Additionally, following the
launch of a preliminary examination into alleged crimes against humanity in his
war on drugs, President of the Philippines Rodrigo Duterte announced his inten-

tion to withdraw the country from the ICC."

Several other incidents have added to the general atmosphere of crisis around
international justice. The ICTY's failed prosecution of alleged Bosnian war crimi-
nal Vojislav Seselj in March 2016—a full 13 years after he turned himself over to
the court—Iled to numerous complaints of prosecutorial blunders." In addition,
the effective stonewalling of the prosecution of former Khmer Rouge officials

by current Cambodian officials, and the ongoing failure of the ICC to obtain the
arrest of Sudanese President Omar al-Bashir,*® have damaged the reputations of
those institutions and highlighted the challenges that transnational criminal courts

face when attempting to operate in hostile political environments.
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These developments have occurred at a time when the broader landscape of inter-
national criminal justice is in transition, and a number of important tribunals have
recently ended, or are near ending, their caseloads. At the end 0f 2015, the ICTR
concluded its operations,”" and the ICTY concluded operations in December
2017.2 The Extraordinary Chambers in the Courts of Cambodia (ECCC) is likely
to reach the end of its docket within the next three to five years. As these flagship
institutions of international criminal justice close their doors, many voices have
called for the creation of new tribunals to address more recent conflicts, primarily
war crimes committed in the course of the conflicts in Syria, the Central African
Republic, and South Sudan, as well as concerns regarding alleged ethnic cleansing
of Rohingya in Myanmar. At the same time, the ICC has signaled a shift in direc-
tion by expanding its substantive remit beyond conventional human rights abuses
to crimes of cultural destruction and, most recently, environmental crimes and
forced evictions—a highly curious move given its failure to fully cement support

for its core mandate.?
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The international
justice record to date

While a comprehensive assessment of each tribunal is outside the scope of this
report, it is helpful to examine some of each courts’ major contributions to inter-

national justice, as well as some of their important challenges.

International Criminal Tribunal for the former Yugoslavia (ICTY)

On May 25, 1993, the U.N. Security Council adopted Resolution 827 establishing
the ICTY. The court was established during the various conflicts in the Balkans in
response to mass atrocities and ethnic cleansing. Headquartered in The Hague, the
tribunal was mandated to prosecute “persons responsible for serious violations of
international humanitarian law committed in the territory of the former Yugoslavia
between 1 January 1991 and a date to be determined by the Security Council upon
the restoration of peace”* The tribunal’s indictments addressed crimes committed
from 1991 to 2001 in Croatia, Bosnia and Herzegovina, Serbia, Kosovo, and the
Former Yugoslav Republic of Macedonia.> Total estimated deaths from the conflicts

are more than 130,000, with more than 4 million people displaced.?

The ICTY'’s creation marked the first time that the United Nations initiated a

war crimes court. It is also the first international tribunal to be held since the
Nuremberg and Tokyo tribunals after World War I1.”” To wind down its man-

date, the tribunal’s judges created a “completion strategy,” which, according to its
website, centered on prosecuting and bringing to trial leaders of the most senior
ranking, while referring a certain number of cases that involve intermediate and
lower-ranking defendants to national courts in the former Yugoslavia.*® The strat-
egy had originally set a 2010 completion date, but due to some late arrests—the
latest occurring in 2011—the tribunal did not complete its work until December
2017, after almost a quarter century in operation.” The total estimated costs of the

tribunal were more than $2.3 billion.*
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Turning first to metrics for those indicted by the tribunal, the
ICTY can claim a significant victory: Of the 161 individuals

TABLE 1
International Criminal Tribunal
for the Former Yugoslavia (ICTY)

indicted, none remain at large.

Number of years in operation 24
o Total estimated costs $2.3 billion
Of those 161 individuals:
Number of individuals indicted 161
. Number of individuals convicted 90
* 90 were convicted.
. . . N f individual ial* 2
* 2 are on retrial before the Mechanism for International umber of individuals on tria
Number of individuals acquitted 19

Criminal Tribunals (MICT).*!
Number of individuals transferred

* 19 were acquitted. 13
o . to other courts
* 13 were transferred to countries in the former Yugoslavia.
Number of individuals whose proceedings

* 20 had proceedings terminated or indictments withdrawn. were terminated** 20
. . . . et o3
17 died prior to, or during, their trials. Number of individuals who died prior .
to or during trial
The tribunal has been criticized for not indicting a number of Number of individuals at large 0

key players in the war, including Borisav Jovi¢, a former Yugoslav *These individuals are on retral before the Mechanism for International Criminal

. . . . . . . Tribunals (MICT).

president who appeared to implicate himself in his memoirs.*®
. i . **Proceedings were terminated, indictments were withdrawn, or charges were

Additionally, the tribunal has been accused of unfairly target- not confirmed.

Source: International Criminal Tribunal for the former Yugoslavia, “Infographic: ICTY

Facts & Figures,"available at http://www.icty.org/en/content/infographic-icty-

facts-figures (last accessed February 2018).

ing Serbs for indictments— Serbs made up roughly 60 percent
of those indicted. ** However, indicted individuals also included
Croats, Bosniaks, and Kosovar Albanians, and there did seem to
be a deliberate attempt by prosecutors to hold parties from every
ethnic group responsible for their actions during the conflict. A reasonable case
can be made that Serbs faced a higher number of charges at the court because they
were associated with a higher number of very serious incidents, such as the mas-
sacre at Srebrenica, where more than 7,000 Bosniak boys and men were killed by
Bosnian Serb forces.’® Additionally, a special national court known as the Specialist
Chambers was established in Kosovo through the European Union and Kosovo
national legislation in 2018 to investigate alleged crimes between January 1, 1998,
and December 31, 2000.* Much of the court’s focus will be on alleged atrocities
committed by the Kosovo Liberation Army guerillas against ethnic Serbs.””

Looking more closely at specific cases, much of the ICTY’s legacy will likely come
from landmark cases that addressed brutal sexual and gender-based violence used
during the conflicts. More specifically, the Dusko Tadi¢ case, in which Tadi¢—a
former Bosnian Serb politician—was found guilty of cruel treatment and inhu-
mane acts against detainees in Prijedor, marked the first time an international war
crimes trial involved charges of sexual violence—specifically highlighting sexual

violence against men.* In the Mucic et al. case ruling, in which three of the four
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accused—Zdravko Muci¢, Hazim Deli¢, and Esad Landzo—were charged with
sexual violence against civilians in a prison camp in Celebiéi, rape was recog-
nized for the first time in an international tribunal as a form of torture.” This also
made rape “a grave breach of the Geneva Conventions and a violation of the laws
and customs of war.”** Additionally, this case set a legal precedent by finding a
superior officer guilty of crimes committed by his subordinates.*' In its ruling on
the Kunarac et al. case, in which the three accused—Bosnian Serb army officers
Dragoljub Kunarac, Radomir Kova¢, and Zoran Vukovi¢—were charged with sex-
ual violence for their “role in organising and maintaining [a] system of infamous
rape camps,” the tribunal also broadened the definition of enslavement as a crime
against humanity to include sexual enslavement.* Further, all three accused in the
case were found guilty of rape as a crime against humanity—a first for the ICTY
and only the second time in history.” Given the prevalence of sexual violence as a
battlefield tactic, the court deserves considerable praise for addressing this thorny
topic, and addressing what is very clearly a crime against humanity that has all too

often gone unspoken, much less addressed.

Along with these significant achievements, however, the court also had a number
of controversial rulings dealing with command responsibility. Critics have argued
that the determinations in several cases undercut international justice by making it
more difficult to hold commanding officers accountable for crimes committed by

subordinates while under their watch.*

The first of these occurred on November 16, 2012, when the appeals court
acquitted Croatian generals Ante Gotovina and Mladen Marka¢ for crimes
against humanity and war crimes committed during the 1995 Operation Storm
campaign.” U.N. military observers criticized this particular campaign for indis-
criminate bombings of cities.* According to The New York Times, court witnesses
testified that following the bombings, Croatian fighters, under the overall com-
mand of Gen. Gotovina, and others “went on a rampage of looting and burn-

ing of homes and livestock, and poisoned wells to make sure that Serbs would
not return.”*’ By overturning the convictions, the tribunal essentially ruled that
neither general was in control of the rampaging forces, thereby removing their
responsibility for the actions of those under their command.* The campaign
effectively depopulated the Krajina region of almost all its ethnic Serb population,

making it overwhelmingly ethnic Croat in composition.

Then, on February 28, 2013, the appeals court acquitted Gen. Momc¢ilo Perisi¢,
the former Yugoslav army chief and aid to Slobodan Milosevi¢, for crimes against

humanity and war crimes.* Gen. Perisi¢, known to have played a critical role
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during the 1992-199S war, was previously found guilty of aiding and abetting
crimes against humanity and war crimes in the Bosnian towns of Sarajevo and
Srebrenica and for failing, as a superior, to punish similar crimes committed in
the Croatian capital of Zagreb.*® According to the New York Times, “Records
showed he regularly attended meetings of the Supreme Defense Council where
Mr. Milosevic and other leaders approved sending weapons, fuel, police officers
and military personnel to proxy armies fighting for the Serb cause in Bosnia
and Croatia.”" In overturning the ruling, however, the appeals judges stated
that Perisi¢ “could not be held liable as an aider and abettor” and that the court
had failed to provide evidence that he had “effective control over” Serbian army

forces who committed crimes.*?

Finally, on May 30, 2013, the court acquitted two close aids to Milo$evi¢ of
war crimes.” Former Chief of the Serbian State Security Service Jovica Stanisi¢
and former employee of the Serbian State Security Service Franko Simatovi¢
“were charged with having directed, organised, equipped, trained, armed and
financed units of the Serbian State Security Service which murdered, perse-
cuted, deported and forcibly transferred non-Serb civilians from Bosnia and
Herzegovina (BiH) and Croatia between 1991 and 1995.”% In its ruling, the
court found that Stanisi¢ and Simatovi¢ could not be held criminally liable for
crimes committed by the units that they had organized, led, and paid.* Since
this first ruling, however, the appeals chamber has ordered a retrial of the case,
which has now been transferred to the MICT.*

In addition to these contentious rulings on command responsibility, the ICTY
also made a divisive ruling this past March when it acquitted Serbian nationalist
Vojislav Seselj of crimes against humanity and war crimes.”’ Seselj “was accused
of having directly committed, incited, aided and abetted” crimes committed by
Serbian forces from August 1991 until September 1993.>® Additionally, he was
accused of having taken part in a “joint criminal enterprise (JCE)” to create a

“Greater Serbia.”%’

During the war, as head of the Serbian Radical Party, Seselj mobilized groups

of volunteer fighters, known as Seselj’s men, for whom he provided money and
weapons.”’ The tribunal “concluded that the objective of the creation of Greater
Serbia was more of a political venture than a criminal project” and that the crimes

committed in the process of achieving this objective could not be attributed to
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Seselj, as they were carried out by fighters under the command of the military and
police.’! Further, the tribunal found that while Seselj had certainly made inflam-
matory speeches that incited hatred of the non-Serbian population, they “could
not rule out the reasonable possibility” that the speeches “were meant to boost

the morale of the troops of his camp.”®*

Exacerbating the controversy surrounding the verdict was the fact that it took
nearly 13 years from the time Seselj surrendered to his acquittal earlier this year.
Certainly, some of the blame for the lengthy proceedings can be laid at Seselj’s
own feet—he notoriously disrupted proceedings, went on a hunger strike, and
was tried and convicted three separate times for contempt of court.”® However,
this case laid bare the tribunal’s own sluggish pace, made particularly painful for

many given the ultimate outcome.

The debate about some of these hot-button ICTY cases will continue. Did pros-
ecutors make poor cases, or did judges allow commanders too much leeway for
plausible deniability of forces acting under their orders? Certainly, the slow pace
of the court, and the varying level of professionalism displayed by judges and
prosecutors in its early years,* reflected some very real growing pains. But at the
same time, the Yugoslav tribunal clearly helped pave the way for the International
Criminal Court, made groundbreaking strides forward in dealing with rape as a
weapon of war, and sent a positive international signal that perpetrators of war
crimes and crimes against humanity would be held accountable, even if it took

time and expense to do so.

International Criminal Tribunal for Rwanda (ICTR)

On November 8, 1994, following Rwanda’s 100-day genocide in which some
800,000 people were killed, the U.N. Security Council adopted Resolution

955 establishing the ICTR.* The tribunal was mandated to prosecute “persons
responsible for genocide and other serious violations of international humanitar-
ian law” committed in Rwanda and in neighboring states between January 1, 1994,
and December 31, 1994.5¢

Although the Rwandan government requested the tribunal, it actually voted
against Resolution 955—objecting to the temporal jurisdiction of the court, the
fact that the tribunal would not employ the death penalty, the scope of the crimes
to be tried by the court, and the location of the tribunal in Arusha, Tanzania,
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believing the trials should take place near where the crimes occurred.”” Despite
these objections, the tribunal moved forward and opened in 1995 with its
headquarters in Arusha and offices in the Rwandan capital of Kigali. The appeals
chamber is located in The Hague, Netherlands.®®

The ICTR was the first international tribunal to deliver verdicts against those
responsible for genocide since the adoption of the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide.®” It was also the first
tribunal to define rape in international criminal law and to “recognise rape as a
means of perpetrating genocide.””’ The ICTR delivered its final trial judgment

on December 20, 2012, and formally closed on December 31, 2015.”' However,
the tribunal’s outstanding work now rests in the Mechanism for International
Criminal Tribunals.”” Of the eight remaining fugitives who have been indicted

by the court, the MICT would try three if and when they are apprehended; the
remaining five would be referred to Rwanda for trial.” Total estimated costs of the

tribunal were more than $2 billion.”

TABLE 2
Starting with a numerical overview, during its 20 years of International Criminal
operation, the tribunal indicted 93 individuals, of whom: Tribunal for Rwanda (ICTR)
Number of years in operation 20

* 62 were convicted. Vore th
. ore than
e 14 were acquitted. Total estimated costs $2 billion

* 10 were referred to national jurisdictions for trial; S of these

Number of individuals indicted 93
remain fugltlves. Number of individuals convicted 62
¢ 2 had their indictments withdrawn before trial. i )
Number of individuals on trial* 0
* 2 died prior to or during trial.
p g Number of individuals acquitted 14

* 3 other fugitives have also been referred to the MICT.”
Number of individuals transferred

to other courts >
It should be noted, though, that the tribunal did not prosecute e ——— ,
any alleged crimes committed in 1994 by the predominantly were terminated**
Tutsi rebel group, the Rwandan Patriotic Front (RPF), that came ~ Number of individuals who died prior 5
into power after the genocide. The RPF—a group that had been to or during til
fighting to overthrow the Rwandan government prior to the Number of individuals at large 8
genocide—effectively ended the genocide when it took mili- e st re on retralbefore the Mechanism for ternaonal Cirminc|
tary control of the country, and the extent of its reprisal killings “eproceedings were terminated, indictments were withdrawn, or charges were

firmed.
of thousands of mostly Hutu civilians remains hotly debated.” ot confimed

3 Source: International Criminal Tribunal for Rwanda, “The ICTR in Brief; available at
Current Rwandan Pre51dent Paul Kagame forn‘lerly 1ed the RPF,77 http://unictrunmict.org/en/tribunal (last accessed February 2018).
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Similar to the ICTY, many of the ICTR’s major accomplishments arose from
groundbreaking cases related to sexual and gender-based violence. In the Akayesu
case, in which the head of the Taba commune, Jean-Paul Akayesu, was accused
and convicted for his role in the violence and killings during the genocide, the
tribunal defined the crime of rape for the first time in international criminal law
while recognizing rape as an instrument of genocide and a crime against human-
ity.”® Additionally, with this case, the ICTR became the first international tribunal
to enter a judgement for genocide, as well as the first to interpret the 1948 Geneva
Conventions definition of genocide.” In the Nyiramasuhuko et al. case, the tribu-
nal found Pauline Nyiramasuhuko—who had been serving as a minister for family
and women’s affairs—guilty of genocide and rape as a crime against humanity, the

first time a woman has been convicted of such crimes.®

The tribunal also had other important milestones related to the expansion of
genocide case law. In the Kambanda case, the tribunal became the first to convict
a former head of state since the adoption of the Geneva Conventions in 1948.%'
This case also marked the first time an accused pled guilty to genocide, conspiracy
to commit genocide, and crimes against humanity.* In another landmark case
that came to be known as “the media case,” the tribunal found three members of
the media—Jean-Bosco Barayagwiza, Ferdinand Nahimana, and Hassan Ngeze—
responsible for broadcasts meant to incite the public to commit genocide.® This
verdict marked the first time an international tribunal held members of the media
accountable for the crime of genocide. Additionally, the appeals chamber later
confirmed in this case that superior responsibility also applied to civilians in lead-

ership positions and not just to members of the military.**

Much of the controversy surrounding the ICTR has been tied to the tribunal’s
relationship with the Rwandan government and the national courts. As mentioned
previously, the Rwandan government voted against the Security Council resolu-
tion establishing the tribunal the government had initially requested.* Rwandan
officials wanted the court’s jurisdiction to cover crimes from 1990 to July 1994,
instead of December 1994. Many believe this was because the new government
did not want reprisals against Hutus explored.®® In this same vein, the Rwandan
government also wanted to limit the scope of crimes investigated to genocide,
again excluding crimes the RPF may have committed.”” And while the court was
given jurisdiction over alleged crimes committed by the RPF, it ultimately did not
bring forward any cases against RPF members. The tribunals’ reluctance to pursue
justice for crimes committed by RPF members has led to some criticisms that the

court “provided only victor’s justice.”®*
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Additionally, the government objected to the limitations on penalties for those
convicted at the tribunal. At the time of the tribunal’s creation, Rwandan law per-
mitted individuals to be given the death penalty, while the tribunal limited penal-
ties to imprisonment. This created a situation whereby the most culpable leaders
of the genocide could receive less severe punishments than those at a lower rank
convicted of lesser crimes.* This discrepancy in punishments between the tribu-
nal and the national courts added to tensions between the two institutions and
exacerbated feelings of many Rwandans that leaders of the genocide were receiv-
ing leniency. Further, the Rwandan government believed that having the court

in Arusha, so far away from the scene of the crimes, undermined the deterrence
effect of the trials.”

Despite these initial objections, the Rwandan government eventually pledged
cooperation with the tribunal.”* However, this cooperation was put to the test sev-
eral times, particularly as France, Rwanda, and other actors have continued to con-
test vehemently the parties responsible for the shooting down of former President
Juvénal Habyarimana’s plane, the spark which marked the onset of the genocide.”
Tensions between the ICTR and the Rwandan government also came to a head
when the appeals chamber acquitted and released Justin Mugenzi and Prosper
Mugiraneza in 2013, both of whom had originally been convicted of conspiracy to
commit genocide and for direct and public incitement to commit genocide.” As

a result of these acquittals, the Rwandan government threatened to dismiss ICTR
monitors if the court “continue[d] to act with impunity,” and hundreds of geno-

cide survivors protested outside the tribunal’s Kigali offices.”*

In part because of the scope of the killings in Rwanda, a variety of mechanisms
have been deployed on the justice front. More than 120,000 people were detained
for their connections to the mass killings in Rwanda, and the ICTR obviously
only dealt with a small fraction of those cases. Rwandan national courts addressed
many of these cases, and because of the significant backlog in dealing with the
large number of cases, Rwanda re-established a traditional justice mechanism, the
“Gacaca court system,” where local-level elected judges would hear the cases of
those involved in alleged killings.” Some cases before the Gacaca led to rapid use
of the death penalty. Yolande Bouka, a researcher with the Institute for Security
Studies who is based in Nairobi, said, “some of the first individuals to be arrested,
tried, and convicted of genocide [by the Gacaca] were executed without provid-
ing the world with much information about the intricacies of their role or what
they knew about others involved in the genocide.”® Many of these Gacaca cases,
however, did not result in prison time but rather in community service or forgive-

ness for alleged perpetrators.”’
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The legacy of the ICTR is mixed. Some Rwandans criticized the international
tribunal for its cost, lack of speed, and limited number of convictions—all con-
cerns that have some merit.”® And the failure of the tribunal to investigate reprisal
killings by Tutsis of Hutus—though not taking place on nearly the same scale

of Hutu killings of Tutsis—was a major concern. Like the Yugoslav tribunal, the
growing pains of the ICTR in even its most basic operation were evident in its
early years, and the sheer scale of the genocide almost always ensured that full jus-
tice and accountability would be a daunting prospect. The push for international
justice was also complicated by the role of international actors, particularly France,

in its earlier support for the Hutu regime that conducted the genocide.”

Special Panels for Serious Crimes (SPSC) in East Timor

On June 6, 2000, the United Nations Transitional Administration in East Timor
(UNTAET)—the interim civil administration and peacekeeping mission estab-
lished by the United Nations in 1999 to oversee East Timor’s transition from an
Indonesian territory—passed Regulation No. 2000/1S5 establishing the Special
Panels for Serious Crimes (SPSC) in East Timor to examine crimes that had
occurred as part of East Timor’s struggle for independence from Indonesia.'®
Indonesia’s rule over East Timor was notoriously repressive—an estimated
200,000 East Timorese died as a result of human rights violations committed
between April 1974 and October 1999.'*' The panels had jurisdiction over the
serious criminal offenses of genocide, war crimes, and crimes against humanity
committed before October 25, 1999; the panels’ temporal jurisdiction over the
serious crimes of murder, sexual offenses, and torture was limited to January 1
to October 25, 1999.'%2 The panels were housed in-country, and in May 2002,
responsibility for the SPSC was transferred to the new East Timor government,
after which time the United Nations continued to provide funding for investiga-

tions and trials.'%

The establishment of the SPSC was a somewhat unique hybrid justice process in
that it was established by a U.N. mission and represented an attempt to embed a
U.N. tribunal within the newly created Timorese justice system.'** To this end,
each court was composed of two international judges and one Timorese judge.'®
In 2004, the U.N. Security Council decided to end the East Timor mission and
stated that SPSC investigations should be completed and trials concluded no later
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TABLE 3

than May 20, 2005, at which time the SPSC was effectively—and  gpecjal Panels for Serious Crimes (SPSC)

arguably prematurely—closed.'* The total operating cost of the

L . . . . . Number of years in operation 5
SPSC and its investigating unit, the Serious Crimes Unit (SCU),
. q1s L. . More than
was a little more than $14 million, a miniscule amount compared  Total estimated costs $14 million
; : ; 107
with the costs of either the Yugoslav or Rwanda tribunals. Number of individuals indicted 301
Number of individuals convicted 84
During its five years of operation, the SPSC indicted 391
Number of individuals on trial 0
individuals, of whom:
Number of individuals acquitted 3
. Number of individuals transferred
* 84 were convicted. to other courts 0
* 3 were acqultted' Number of individuals whose proceedings 0
* 304 remain at large.'* were terminated*
Number of individuals who died prior
t0 or during trial Unknown
The main reason behind the high number of individuals indicted oorduring tria
who remain at large is that the vast majority of them reside in D0 T g S

Indonesia, Wthh formeﬂy ruled East Timor Wlth a heavy hand) *Proceedings were terminated, indictments were withdrawn, or charges were not

confirmed

and the Indonesian government has refused to extradite them.

**High number is due to the Indonesian government refusing to extradict.

As a result, most of those convicted were low-level perpetra-

Source: David Cohen, “Justice on the Cheap'Revisited: The Failure of

. . . the Serious Crimes Trials in East Timor," AsiaPacific Issues 80 (2006): 1-12,
tOI'S, Wlth Onl}’ a few I‘elathel}’ Iowef'ranklng members Of the available at http://www.eastwestcenter.org/system/tdf/private/apio80.

Indonesian army in the mix.'”” Additionally, due to its early A Sypenoretig e
closure, the court was unable to complete all the investigations
and trials for those it indicted—not to mention the many other serious crimes

that the court was unable to investigate. It should also be noted that the numbers

above reflect the status of individuals at the time of the court’s closure in 20085.

The United Nations has maintained that the court was overall a success, often
pointing to the high number of convictions and the completion of cases by the
May 20, 2005, closure. Unfortunately, for a number of reasons, the SPSC has been
heavily criticized as a flawed mechanism by outside experts. In one such critique,
analyst David Cohen described the tribunal as “a virtual textbook case of how not
to create, manage, and administer a ‘hybrid’ justice process.”''’ Some of the main
criticisms of the court include that it lacked adequate resources, staff, and manage-
ment; it operated with no prosecutorial strategy for its first two years as a result of
an unclear mandate; its jurisprudence and procedures were at times deeply flawed;
and there was inadequate political will and support from the United Nations and

international community for the court to perform all its functions effectively.'"!

More specifically, the United Nations never appointed someone to head the
panels, and a permanent head for the SCU was only appointed in 2002.""*

Without a powerful figure to advocate for them, the panels were not given the
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resources necessary to fulfill their duties comprehensively.'"> And early on, the
panels had a shortage of competent defense lawyers and almost no translation
and transcription services.''* Further, the court never established a witness pro-
tection program. As Cohen notes in his critique, “witnesses and victims coming
to Dili [the capital of East Timor] sometimes rode in the same minibus as the

accused they were to testify against—including in sexual violence cases.”''s

Deficiencies in defense counsel, translation and transcription services, and a
complete absence of a witness protection program called into question the court’s
procedures and subsequent judgements and delegitimized the court in the process.
The court also issued some judgements that appeared significantly flawed, includ-
ing in the case against Rusdin Maubere, an Indonesian soldier who was indicted

for crimes against humanity for the use of enforced disappearances and torture.''
In the court’s judgement, Maubere was convicted of murder as a crime against
humanity—a crime for which he had not been charged nor allowed to defend
against and for which no new evidence was introduced."” This judgement appeared

to represent a violation of the accused’s right to a fair trial and due process.

Similarly, if not more, troubling, was the fact that the United Nations was aware
of many of these deficiencies and did not try to ameliorate them until the panels
were nearing their end."'® The United Nations also did not always provide the
strong support the panels needed to obtain justice—namely, when indictments
were issued for high-ranking officers. Further, the United Nations lacked the
political will to keep the court running, instead opting to cease the court’s opera-
tions prematurely. As a result of this premature closure, some lawyers noted that
there was added pressure to agree to plea bargains, some defenses were cut short,
and no new trials could commence after mid-2004.'" This also meant that justice

was not wholly served.

In January 2007, the United Nations tried to address these gaps in justice through
the creation of the Serious Crimes Investigation Team (SCIT). Established as
part of the United Nations Integrated Mission in Timor-Leste (UNMIT), SCIT’s
primary purpose is to “resume the investigative functions of the former Serious
Crimes Unit (SCU) and to address the outstanding cases of serious human

rights violations committed in the country in 1999.7*° As SCIT did not have
prosecutorial powers, it could only assist the Office of the Prosecutor General of
Timor-Leste in bringing perpetrators to justice.'*! Although it had some of its own
issues,'?* after the expiration of SCIT’s mandate in 2013 following the withdrawal
of UNMIT in 2012, SCIT had completed more than 300 investigations, leaving

roughly 60 investigations incomplete.'*

18 Center for American Progress | International Justice on Trial?



In addition, an independent Commission for Reception, Truth, and Reconciliation
was established in 2002 that held extensive national and local hearings, established

a public archive of documentation, and offered restitution to victims.

While the Timor tribunal was not as high-profile as those in Rwanda and the
former Yugoslavia, it does offer some important lessons. First and foremost,

real accountability cannot be expected on the cheap and with a rapid time-

table. Standing up credible judicial proceedings requires a real investment of
resources, and investigations and hearings can often take years to come to fruition.
Unfortunately, the Timor tribunal often looked like it was designed to demon-
strate that the international community cared about accountability without actu-

ally taking the difficult steps needed to ensure that it was achieved.

Special Court for Sierra Leone (SCSL)

In 2000, the government of Sierra Leone requested that the United Nations establish
a special court to address crimes committed against civilians and U.N. peacekeepers
during the country’s 1991-2002 civil war, during which roughly 50,000 people are
estimated to have been killed."** Some of the tactics during the war were particularly

brutal, including the widespread cutting off of noncombatants’ arms.

As a result, on January 16, 2002, the United Nations and the Sierra Leone
government signed an agreement to establish a Special Court for Sierra Leone
(SCSL)."> The agreement stipulated that the SCSL try those “who bear the
greatest responsibility for the commission of serious violations of international
humanitarian law and crimes committed under Sierra Leonean law” committed
in Sierra Leone after November 30, 1996."% Unlike its Yugoslav and Rwandan
predecessors, the SCSL was the first modern tribunal to be situated in the coun-

try in which the crimes took place.'”’

The SCSL was the first ad hoc hybrid international criminal tribunal—a judicial
body that mixed both national and international law and employed both national
and international staff. Also, with the case against Charles Taylor, the former
president of Liberia and brutal warlord who supported the Sierra Leone rebels
behind some of the worst mass atrocities, the court became the first tribunal
since Nuremberg to indict, try, and convict a sitting head of state.'*® Further, it
was the first international tribunal to be funded by voluntary contributions and

the first to complete its mandate and transition to a residual mechanism, which
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it did in 2013.'” The Residual Special Court for Sierra Leone (RSCSL), was
established following the SCSL's formal closure in 2013 to handle any continuing
legal obligations, such as “witness protection, supervision of prison sentences,
and management of the SCSL archives.”'*° Total estimated costs of the court were
more than $200 million."!

TABLE 4
Turning to numbers, during its 11 years of operation, the SCSL Special Court for Sierra Leone (SCSL)

indicted 13 individuals, of whom:

Number of years in operation 1
. . More than
9 were convicted. Total estimated costs $200 million
* 3 died—1 before proceedings, 1 outside the court’s jurisdic- Number of individuals indicted 3
tion, and 1 during the course of his trial.
g 8 Number of individuals convicted 9
* 1 remains at large—the chairman of the Armed Forces
Number of individuals on trial 0
Revolutionary Council (AFRC), Johnny Paul Koroma, fled
Number of individuals acquitted 0

the country before his indictment and is widely rumored to be
Number of individuals transferred

. 132 0
dead, though this has not been confirmed. to other courts
Number of individuals whose proceedings 0
The court also conducted trials relating to threats against a were terminated*
protected witness in 2005 and three trials in from 2011 to 2013 Number of individuals who died prior 3
related to witness tampering.'*3 to or during trial
Number of individuals at large 1
Despite its relatively small caseload Compared with those of *Proceedings were terminated, indictments were withdrawn, or charges were
not confirmed.
its predecessors in Rwanda and the former Yugoslavia, several Source: Special Court for Sierra Leone, "Homepage,' available at http://www.rscsl.

. org/ (last accessed February 2018).
notable legal precedents came out of the special court that have

added greatly to international jurisprudence. In a joint trial

against the leaders of the Armed Forces Revolutionary Council, known as the
AFRC case, the court became the first to try and convict individuals for the use
of child soldiers."** In the judgement of a separate joint trial against leaders of the
Revolutionary United Front, known as the RUF case, the court ruled for the first
time that forced marriage was a crime against humanity."** Additionally, with this
case, the court became the first to try and convict individuals for attacks directed

against U.N. peacekeepers."*

There have been critiques of the court related to controversial appointments of
internationals to high-level positions by the Sierra Leone government. The most
controversial of these was the appointment of Desmond Lorenz de Silva—a UK.
lawyer originally from Sri Lanka—as the deputy prosecutor.’” The agreement
establishing the court stipulated that the government appoint a Sierra Leonean

deputy prosecutor, but the government quietly amended the agreement to allow
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de Silva’s appointment.'*® Additionally, the government chose to nominate only
two Sierra Leoneans as judges out of its four available nominations."* These
decisions caused consternation among Sierra Leonean lawyers and added to the

perception that the court was an international one rather than being a true hybrid.

Other issues surrounded the court’s narrow interpretation of the legal construct—
“those bearing the greatest responsibility”—which ultimately led to a small num-
ber of indictments.'* By prosecuting such a limited number of perpetrators, there
was a widespread perception in Sierra Leone that many individuals were not held
accountable for their actions.'*! However, others welcomed the court’s narrow

focus, an approach that the ICC later adopted to be more efficient.'*

As with a number of countries cited in this report, Sierra Leone also established a
Truth and Reconciliation Commission, which operated from 2002 to 2004.'*

The International Center for Transitional Justice argues that the legacy of the
Sierra Leone tribunal is mixed. On the positive side, the hybrid nature of the
court helped build the capacity and experience base of jurists from Sierra Leone
and encouraged some measure of judicial reform."** On the less positive side,
there was never full clarity with the public on the role of the tribunal versus that
of the Truth and Reconciliation Commission. As the International Center for
Transitional Justice commented, “Questions will linger about whether limiting the
number of accused renders justice that is pragmatic and satisfactory, or whether it

is ultimately incomplete.”

In terms of significance, the successful 2012 prosecution of Liberian President
Taylor on 11 counts of aiding and abetting crimes against humanity and war
crimes in neighboring Sierra Leone sent a powerful message that even heads of
state could not act with impunity. Taylor is now serving a 50-year jail sentence in
the United Kingdom.'* The Sierra Leone tribunal also represented an important
effort to blend international justice with an effort to build up local capacity and

mechanisms for accountability as a country tries to emerge from conflict.

Extraordinary Chambers in the Courts of Cambodia (ECCC)

In 1997, the Cambodian government requested assistance from the United
Nations to organize a process for holding trials related to crimes committed by

the Khmer Rouge regime. The rule of the Khmer Rouge, which lasted from April
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17,1975, to January 6, 1979, was one of the most brutal of the 20th century."* It
is estimated that 1.7 million people were killed by the Khmer Rouge, more than
one-fifth of the Cambodian population at the time."*

However, it was not until years later and after extensive negotiations that this
justice mechanism was established, complicating an already difficult search for
justice. After the passage of domestic legislation following an agreement between
the Cambodian government and the United Nations in 2003, the ECCC was set
up in 2006 as an “ad hoc Cambodian court with international participation.”'*
According to the legislation, the court is mandated to “bring to trial senior leaders
and those most responsible for crimes committed during the time of Democratic

Kampuchea, also known as the Khmer Rouge regime.”

The ECCC is located in Cambodia and is a hybrid tribunal, employing both national
and international staff and able to apply both national and international law.'*
Officially set up 27 years after the fall of the Khmer Rouge regime, the ECCC is one

of the most temporally distant tribunals ever established—more
TABLE 5

Extraordinary Chambers in
the regime.”*” As of March 2017, the court had spent a total of just  tha Courts of Cambodia (ECCC)

more than $290 million.'s!

than 65 percent of Cambodians today were born after the fall of

Number of years in operation 12
. . . . Nearly
In its 12 years of operation, the Extraordinary Chambers has Total estimated costs $300 million
indicted nine individuals, of whom: Number of individuals indicted 9
) Number of individuals convicted 3
* 3 have been convicted.

. L Number of individuals on trial* 3

* 3 are undergoing judicial investigations.
Number of individuals acquitted 0

* 1 was found unfit to stand trial.

Number of individuals transferred

* 1 had their case dismissed. to other courts 0

. : : ia1 152
1 died prior to trial. Number of individuals whose proceedings

were terminated** 2
Due to the fact that the court was established long after the Number of individuals who died prior :
events it was mandated to investigate, a number of the senior to or during trial
Khmer Rouge leaders have died, which partially explains the Number of individuals at large 0
small number of indictments. The co-prosecutors at the court “These individuals are undergoing judicial investigations.
have publicly stated that there will be no additional cases.'* Proceedings were terminated,indictments were withdrawn, or charges were

Source: Extraordinary Chambers in the Courts of Cambodia, “Case Load;"available
at https://www.eccc.gov.kh/en/case-load (last accessed January 2018).
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One very positive and unique aspect of the chambers has been the vast participa-
tion by the Cambodian people in witnessing the trials. Since the start of the first
trial in 2009 through February 2015, 165,407 people have witnessed the trials in
person—more than the total number of spectators for the Nuremberg and Tokyo
tribunals, the ICTR, the ICTYY, the SCSL, the Special Tribunal for Lebanon, and
the ICC combined.'** Still more Cambodians have watched the trials on televi-
sion over the years as well. Additionally, the court has undertaken efforts to
conduct outreach to the public to inform them about the court, which includes

a weekly radio program. According to the most recent statistics put out by the
court in September 2017, the court’s various outreach activities have reached
almost 560,000 people.'** All of this speaks to the enormous pent-up demand in

Cambodia for accountability and justice.

On balance, however, the tribunal has been quite disappointing, and a number of
steps have called the court’s legitimacy into question. Perhaps foremost of these
has been the issue of political interference in the tribunal from the Cambodian
government, which can be traced back to the court’s formation. Hun Sen,
Cambodia’s prime minister, who was been in power since 1985, initially rose to
power as a battalion commander with the Khmer Rouge, before defecting amid
violent purges and helping lead a Vietnamese-backed rebel army that eventually
overthrew the Khmer."*® Hun Sen has frequently been accused of both political
violence and corruption, and it is unsurprising that he would want to carefully

circumscribe the search for justice in Cambodia.

In 1997, after the Cambodian government officially requested assistance from

the United Nations in establishing a tribunal to prosecute former Khmer Rouge
leaders, U.N. Secretary-General Kofi Annan commissioned a Group of Experts to
assess the country’s judiciary in order to ascertain whether it could legitimately
contribute to such a court.”’” In their assessment report, the experts found serious
deficiencies in the judicial system, including close alliances between judges and
the leading political party and a high level of corruption.'s* As a result, the experts
could not recommend that a hybrid court be established, as “such a process would

be subject to manipulation by political forces in Cambodia.”'*

Despite these concerns and following the Cambodian government’s rejection of
the experts’ findings, the United Nations began to pursue negotiations with the
Cambodian government to create just such a hybrid tribunal.’®® In the eventual
agreement between the United Nations and the Cambodian government, the

ECCC was designed as a domestic court with international participation. And
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while the agreement stipulated that the court must act in accordance with inter-
national standards and maintain its independence and impartiality, appropriate
safeguards were not put in place for the selection of local judges, which allowed

for considerable political interference from the Cambodian government.'s"

One example of this interference came to the fore with investigations against
Khieu Samphan, former head of state; Nuon Chea, former deputy secretary of
the Communist Party of Kampuchea and former Prime Minister Pol Pot’s second
in command; Ieng Sary, former foreign affairs minister; and Ieng Thirith, former
social affairs minister.'®> During the investigations, the government had pub-
licly expressed opposition to the hearing of six high-level witnesses close to the
government, declaring that they should not testify.'® As a result, these witnesses
did not provide testimony in the investigations, and the investigating judges did
not undertake additional measures to pursue the matter. In 2009, in response,
the defense attorneys requested that the court investigate the potential govern-
ment intimidation of the witnesses, to which the Cambodian judges responded
by stating that such an investigation was not warranted, while the internationally

appointed judges issued strongly dissenting opinions.'**

In 2010, the Cambodian government also made attempts to stop additional pros-
ecutions beyond those in Case 002 against Khieu Samphan and Nuon Chea, with
Prime Minister Hun Sen even going so far as to tell U.N. Secretary-General Ban
Ki-moon that no more prosecutions beyond these would be allowed for the sake
of the country’s peace and stability."" However, the government is not permitted
to make decisions about future cases—the court alone has the responsibility for

deciding whether additional cases proceed.

Then, in 2011, the defense counsel submitted a criminal complaint claiming that
Hun Sen and other senior government officials had interfered with justice and the
defendants’ right to a fair trial. The complaint claimed that government officials
indicated that certain witnesses not testify; opposed further investigations and
proceedings; breached court summonses to appear for testimony without valid
reasons; and prevented court letters inviting a witness to testify from reaching
him.'% In response to the defense counsel’s request that the Office of the Royal
Prosecutor (ORP) initiate criminal proceedings in regard to this filing, the ORP
decided to file the complaint but failed to conduct an independent investiga-

tion and did not process it, citing a lack of evidence.'” Such political interfer-

ence on the part of the Cambodian government has cast serious doubts on the
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court’s legitimacy and has even led several international judges to resign.'*® While
additional cases have proceeded despite government interference, trust in the
court’s ability to achieve justice for crimes committed under the Khmer Rouge has

unfortunately eroded.

In many ways, the Cambodia tribunal appears to be a textbook model of how
not to pursue international justice. The U.N. Group of Experts clearly recognized
that the Cambodian government was not positioned to give a fair hearing to the
grave crimes committed, yet a tribunal was established that effectively gave Hun
Sen’s government veto power over the court at key junctures. What played out

in Cambodia clearly highlights the need for international justice when national

governments lack the will or ability to pursue such cases fairly.

Special Tribunal for Lebanon (STL)

In December 2005, the government of Lebanon requested that the United
Nations create a tribunal of “international character” to help investigate terror-

ist bombings that had occurred earlier in the year. Those bombings killed former
Lebanese Prime Minister Rafik Hariri and 21 others.'® On January 23, 2007, the
United Nations and the Lebanese government signed an agreement to establish
the Special Tribunal for Lebanon (STL).!” On May 30, 2007, the STL was for-
mally established by the U.N. Security Council with the adoption of Resolution
1757.'" This resolution gave the Lebanese Parliament until June 10, 2007, to ratify
the agreement establishing the tribunal, after which time the tribunal would enter
into force."”” When the Lebanese Parliament did not ratify the agreement, the STL
became the first treaty-based tribunal in the history of the United Nations to be
enforced by a resolution under Chapter VII of the U.N. Charter,'”* which allows
the Security Council to determine “the existence of any threat to the peace, breach

of the peace, or act of aggression.”'”*

The STL is mandated to prosecute those responsible for the February 14, 2005,
attack in Beirut that killed 22 people. With the consent of the Security Council,
the tribunal is also permitted to exercise jurisdiction over other attacks in Lebanon
between October 1,2004, and December 12, 2008, if these attacks “are connected
in accordance with the principles of criminal justice and are of a nature and gravity
similar” to the February 14, 2005, attack.'” Headquartered near The Hague, the
STL is composed of both international and national staff, but unlike other hybrid
mechanisms discussed, the STL jurisdiction is limited to crimes under domestic
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Lebanese law.'”® As the tribunal operates in accordance with Lebanese law, it is
permitted to hold trials in absentia, whereby it is not necessary for the accused to
participate in or be present for proceedings.'”” Estimated costs of the tribunal are
around $500 million,'”® 49 percent of the cost funded by the Lebanese government,

according to the tribunal.'”

TABLE 6
In its nine years of operation, it has indicted seven individuals Special Tribunal for Lebanon (STL)
and two media companies, of whom:
Number of years in operation 9
) icted and fined—1 individual and Total estimated costs AT
were convicted and fined—1 individual an $500 million
3 180
1 media company. Number of individuals indicted* 9
* 4 are currently on trial in absentia.
4 Y Number of individuals convicted** 2
* 2 were acquitted—1 individual and 1 media company.
Number of individuals on trial*** 4
* 1 died during his trial in absentia.'®'
Number of individuals acquitted**** 2
Th L d ittal f . Ivi Number of individuals transferred 0
e two convictions and acquittals were for cases involving to other courts
contempt and obstruction of justice charges related to the alleged Number of individuals whose proceedings .
broadcasting of information about confidential witnesses."*> The were terminated****
tribunal has also established jurisdiction over three other attacks Number of individuals who died prior :
connected to the main Ayyash et al. case concerning the February to or during trial
11 attack in which four individuals— Salim Jamil Ayyash, Hassan D23 G T 5 ElE 1 4

Habib Merhi, Hussein Hassan Oneissi, and Assad Hassan Sabra— 7 individuals and 2 media companies were indicted.
are being tried in absentia. The pretrial judge has ordered Lebanese =~ ™' "dvidueland T media company were convicted.

***4 individuals are currently on trial in absentia.

authorities to provide relevant files to the court’s prosecutors.'®

**¥*1 individual and 1 media company were acquitted.

*****Proceedings were terminated, indictments were withdrawn, or charges were

The STL is the first tribunal to define terrorism as an international ~ notconfirmed.

crime and to deal with terrorism as a distinct crime.** This s due ¢ 0 oyt 1 o il
largely to the fact that the tribunal’s narrow mandate does not

allow for the prosecution of international crimes, such as crimes

against humanity. Instead, the mandate refers to terrorism crimes as defined under

Lebanese law. Despite this original definitional limitation, the appeals chamber

made a ruling in 2011 that allowed the tribunal to define terrorism using both

Lebanese and international law.'*®

The STL is obviously quite different than the other tribunals discussed, in that it
is motivated by a desire to bring accountability for a single terrorist attack rather
than the widespread war crimes and crimes against humanity cited in the preced-
ing examples. Further complicating the tribunal’s legacy has been the effort to

try the primary alleged perpetrators in absentia. The Yugoslav, Cambodia, and
Rwanda tribunals, as well as the ICC, have all placed a very high bar on the use of

trials in absentia, viewing them as a last resort.'*
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The experience to date suggests that using an international tribunal to hold ter-
rorism suspects to account has some very clear limits. The forensic and investiga-
tive work that led to the charges against Hezbollah operatives in the assassination
has been impressive, made possible by the enormous resources the international
community has put into the STL. That said, the Lebanese government has been
unwilling to attempt to capture the Hezbollah suspects linked to the crime, and
Hezbollah itself has declared that such a move could potentially trigger renewed

civil war in Lebanon.'®’

Other justice mechanisms

Before turning to the role of the International Criminal Court, there are two
other international tribunals of note that have developed during the past 25
years. The Extraordinary African Chambers was a tribunal created in 2013 by
the African Union for the purpose of prosecuting “international crimes com-
mitted in Chad between 7 June 1982 and 1 December 1990.”'* The activities of
the chamber are carried out in Senegal with the cooperation of the Senegalese
government. This tribunal was created after extensive and somewhat contentious
disputes about who had the right to prosecute Hisséne Habré—the president of
Chad from 1982 to 1990.

As the International Justice Resource Center notes, the Extraordinary African
Chambers represents the first “body to be established within one State’s judiciary
for the purpose of prosecuting another country’s former head of state, in exercise
of its obligation to extradite or prosecute.”'*” The tribunal differs from other previ-
ously established international and hybrid courts in that “it is possible that [it]
may only prosecute a single individual: Hisséne Habré.”'** In May 2016, Habré
was found guilty of a variety of charges, including ordering the deaths of 40,000

people, rape, and sexual slavery. He was sentenced to life in prison.'"

Following amendments to a 1973 statute, in 2010, Bangladesh set up a domestic
International Crimes Tribunal to investigate and prosecute those responsible for
mass deaths, systematic rape, and other profound abuses surrounding the split
between West and East Pakistan in 1971, which is widely labeled as a genocide
perpetrated by the Pakistani military and militias working in concert with it. (East
Pakistan became Bangladesh after this split.) The name of the tribunal is some-

what misleading in that it functions entirely as a domestic Bangladeshi court. The
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tribunal has indicted a number of suspects, largely coming from the Jamaat-e-
Islami, a large Bangladeshi political party that opposed the split with West Pakistan.
Pakistani military officials implicated in the genocide have been beyond the reach

of the tribunal.’?

Nonetheless, the tribunal has secured a number of convictions, and penalties have
included life imprisonment and death by hanging. The tribunal has also faced criti-
cisms, with Brad Adams of Human Rights Watch stating in 2013, “The trials against
the alleged mutineers and the alleged war criminals are deeply problematic, riddled
with questions about the independence and impartiality of the judges and fairness

of the process.”'**
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International Criminal Court

The International Criminal Court was established 20 years ago, on July 17, 1998,
with the adoption of the Rome Statute by 120 states, which provided the legal
basis for the court.”* The Rome Statute entered into force on July 1, 2002, after
it was ratified by 60 countries, and it can only exercise temporal jurisdiction
from that time onward. The ICC represents the first permanent international
criminal court, and as laid out in the Rome Statute, it is a court of last resort and
is meant only to try those accused of “the most serious crimes of concern to the
international community”—namely, genocide, crimes against humanity, and war
crimes.'” However, the statute also includes provisions for the court to exercise

jurisdiction in the future over the crime of aggression.

The court can exercise its jurisdiction over states that have become parties to the
Rome Statute by signing and ratifying the treaty, or states that have accepted the
court’s jurisdiction through other means. The court may also exercise jurisdiction
over a state if crimes are referred to it by the UN. Security Council. Additionally, the
court can exercise jurisdiction over individuals who are nationals of a state party to
the Rome Statute, even if their alleged crimes took place in a state that is not a party
to the Rome Statute.'”® Some 139 countries have signed the Rome Statute, and 123
countries are currently states parties to the Rome Statute. They include 33 African
states; 19 Asia-Pacific states; 18 Eastern European states; 28 Latin American and
Caribbean states; and 25 Western European and other states.'”’”

In the ICC’s 16 years of operation, there have been 24 of what the ICC calls
country “situations,” which are essentially incidents being examined by the court.
The court will first open a preliminary examination into a situation to determine
whether it meets the legal criteria of the Rome Statute to then be investigated by
the Office of the Prosecutor, at which point, depending on what the investiga-
tion yields, the ICC prosecutor can bring forth charges related to specific situa-

198

tions.'”® From the 24 situations that have been examined by the court, it has moved
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TABLE 7

forward with 2S5 cases (two of which involved offenses against International Criminal Court (ICC)
the administration of justice) and 41 individuals (seven of whom
. . L . L Number of years in operation 16
were charged with offenses against the administration of justice)
. More than
brought before the court. As a result: Total estimated costs $1 billion
Number of individuals indicted 41
* 8 individuals have been convicted, 4 of whom were convicted L i
Number of individuals convicted 8
of major crimes (genocide, war crimes, and/or crimes
Number of individuals on trial 4
against humanity).
. . Number of individuals acquitted 1
* 4 individuals are on trial.
R . Number of individuals transferred
* 1 individual has been acquitted. to other courts 0

* 9 individuals have had their cases closed/been released/had o :
Number of individuals whose proceedings

charges unconfirmed. were terminated* ’

¢ Sindividuals are deceased. Number of individuals who died prior 5
* 14 individuals are at large or not in ICC custody. to or during tral

Number of individuals at large 14

These cases have come to the ICC via a number of different *Proceedings were terminated, indictments were withdrawn, or charges were

not confirmed.

streams. Of the 24 situations the court has examined, investigated,

Source: International Criminal Court, “Situations under investigation,” available at
https://www.icc-cpi.int/en_menus/icc/situations%20and%20cases/Pages/situa-

and/or 18 Currently lnvestlgatlng, 13 (54 Percent) were lnltlated by tions%20and%?20cases.aspx (last accessed February 2018).

the ICC’s Office of the Prosecutor; 8 (33 percent) were referred
by governments desiring an ICC investigation of events that took
place on their own soil; 2 (8 percent) were referred by the UN. Security Council;

and 1 (4 percent) was referred by a law firm acting on behalf of a government.'*”

What follows is a quick overview of each of the situations examined at the ICC

since it entered into force in 2002.

Situations and cases

Uganda

In January 2004, the government of Uganda referred atrocities committed by the
Lord’s Resistance Army (LRA), a rebel group notorious for using child soldiers,
to the ICC. The focus is on “alleged war crimes and crimes against humanity
committed in the context of a conflict between the LRA and the national authori-
ties in Uganda since 1 July 2002"—the date at which the Rome Statute entered

into force.®
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* Status: Situation under investigation
* Legal proceedings:
— Dominic Ongwen, former brigade commander in the LRA: on trial for alleged
crimes committed in 2004 at the Lukodi IDP camp*”*
— Joseph Kony, leader of the LRA: at large®*
- Vincent Otti, former vice chairman of the LRA: dead®®
— Okot Odhiambo, former deputy army commander of the LRA: dead**
— Raska Lukwiya, former deputy army commander of the LRA: dead*®”

Although the number of cases with regard to the LRA are small, all individuals
appear to have played very senior command roles with the guerilla group. Ongwen,
who is currently on trial, is charged with more than 70 counts of crimes against
humanity and war crimes.”** LRA commander Joseph Kony remains at large
despite an intensive international manhunt, including with the use, until recently,
of U.S. special forces.””” Those suspects who have died since legal proceedings were
initiated all did so violently, either in clashes with Ugandan government forces or
due to internal power struggles within the LRA. The ICC mandate with regard

to the LRA does not include alleged atrocities perpetrated by the LRA outside
Uganda, which have been considerable, and the rebel group has largely operated in
the Central African Republic and Eastern Democratic Republic of the Congo since
being driven from Uganda.**® Some effort has been made by the ICC to broadcast
Ongwen’s proceedings to populations that were affected by the LRA.>*

Democratic Republic of the Congo

In April 2004, the government of the Democratic Republic of the Congo (DRC)
referred the situation to the ICC, whose focus is on “alleged war crimes and
crimes against humanity committed in the context of armed conflict in the DRC

since 1 July 2002”—at which time the Rome Statute entered into force.*'’

* Status: Situation under investigation
* Legal proceedings:

— Bosco Ntaganda, former deputy chief of staff of the political group the Union
des Patriotes Congolais (UPC) and commander of operations of its military
arm, the Forces Patriotiques pour la Libération du Congo (FPLC): on trial!!

— Thomas Lubanga Dyilo, founding member and former president of the UPC/

FPLC: convicted for war crimes?'?
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— Germain Katanga, former commander of the armed opposition group, the
Force de Résistance Patriotique en I'Ituri (FPRI): convicted for war crimes
and crimes against humanity*"?

— Mathieu Ngudjolo Chui, former leader of militia group the Front des
Nationalistes et Intégrationnistes (FNI): acquitted®'*

— Callixte Mbarushimana, former executive secretary of armed rebel group the
Forces Démocratiques pour la Libération du Rwanda — Forces Combattantes
Abacunguzi (FDLR-FCA): charges not confirmed*'s

— Sylvestre Mudacumura, military commander of the FDLR-FCA: at large*'®

The 2012 verdict in the Lubanga case marked the ICC’s first and was a watershed
moment for recognizing the plight of child soldiers in the DRC and achieving
some justice for them. However, the case also demonstrated some serious issues at
the court—the judgement against Lubanga even included criticisms of the Office
of the Prosecutor for its conduct in this case, particularly with regard to verifying
witness testimony.*'” All the cases in the DRC involve senior leaders of militia or
rebel groups engaged in the protracted civil war in the eastern part of the country.
Given the situation in eastern DRC, it is important that a number of these senior
leaders have been apprehended and are facing justice. And while the government
has largely been supportive of the ICC’s work, it is also of note that no charges of
abuse have been brought against the DRC military or government officials, lead-

ing to questions about the impartiality of the court.

In January 2016, the DRC amended its military and criminal codes to essentially
incorporate the standards of the Rome Statute as general principles of law and to
give civilian criminal courts responsibility for cases of crimes against humanity

and genocide.”"®

Colombia

In June 2004, the Office of the Prosecutor started its preliminary examination

after having “received numerous communications ... in relation to the situation in
Colombia.” According to the ICC, the examination has focused on “alleged crimes
against humanity and war crimes committed in the context of the armed conflict
between and among government forces, paramilitary armed groups and rebel
armed groups,” as well as “on the existence and genuineness of national proceedings
in relation to these crimes.”*" This examination is ongoing, and no formal charges

have been brought. It also marks the first examination of incidents in the Americas.
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* Status: Ongoing preliminary examination

Central African Republic

In December 2004, the government of the Central African Republic (CAR)
referred the situation to the ICC, whose focus has been on “alleged war crimes
and crimes against humanity committed in the context of a conflict in CAR since
1 July 2002, with the peak of violence in 2002 and 2003.”**°

* Status: Situation under investigation
* Legal proceedings:

— Jean-Pierre Bemba Gombo, former leader of militia group the Mouvement
de Libération du Congo (MLC): convicted for war crimes and crimes against
humanity in one case,**' and for offenses against the administration of justice
in another case**

— Aimé Kilolo Musamba, former defense counsel for Jean-Pierre Bemba
Gombo: convicted for offenses against the administration of justice related
to witness tampering**

— Jean-Jacques Mangenda Kabongo, former defense team member for Jean-
Pierre Bemba Gombo: convicted for offenses against the administration of
justice related to witness tampering®*

- Fideéle Babala Wandu, member of Parliament in the DRC and deputy secre-
tary general of the MLC: convicted for offenses against the administration of
justice related to witness tampering***

— Narcisse Arido, defense witness for Jean-Pierre Bemba Gombo: convicted for

offenses against the administration of justice related to witness tampering**°

The conviction of Jean-Pierre Bemba for war crimes and crimes against human-
ity marked the first time the ICC issued a conviction for rape as a war crime and
crime against humanity, as well as the first time the ICC “applied the principle
of command or superior responsibility.””*” As the head of Human Rights Watch’s
International Justice Program, Richard Dicker notes that in the Bemba case, the
court’s interpretation of consent in the crime of rape was very important for the
development of jurisprudence of this crime. Essentially, the prosecutors in the
case were not required “to prove that the victim did not consent to the acts.”
Instead, “lack of consent [was] inferred from coercive circumstances.”?® Bemba’s
conviction was also significant in that he was a former vice president of the DRC

and militia leader, and he was the only person arrested for war crimes in CAR
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during this period. The other convictions in this situation all relate to “offenses
against the administration of justice,” similar to an obstruction of justice charge.*
Bemba’s forces had been deployed to CAR as part of an effort to put down a coup
attempt against then-CAR President Ange-Félix Patassé.

Darfur, Sudan

In March 2005, the U.N. Security Council referred the situation in Darfur to the
ICC, which opened an investigation in June of that year focusing on “alleged geno-
cide, war crimes and crimes against humanity committed in Darfur, Sudan, since 1
July 2002,” at which time the Rome Statute entered into force.>*

* Status: Situation under investigation
* Legal proceedings:

— Bahar Idriss Abu Garda, former head of the United Resistance Front, a
splinter of the rebel group Justice and Equality Movement (JEM): charges
not confirmed®!

— Abdallah Banda, head of the Justice and Equality Movement Collective-
Leadership (JEM-CL): at large*?

— Omar Al Bashir, president of the Republic of Sudan: at large***

— Ahmad Harun, formerly minister of the interior in Sudan, currently serving as
governor of North Kordofan: at large*

— Ali Kushayb, leader of the militia group known as the Janjaweed: at large**

— Abdel Raheem Muhammad Hussein, minister of defense in Sudan, formerly
Bashir’s special representative in Darfur: at large**

— Saleh Mohammed Jerbo Jamus, former chief of staff of the rebel group the
Sudanese Liberation Army-Unity, which later merged with JEM: dead®’

The Darfur investigation is most notable for bringing charges of genocide and
crimes against humanity against Sudanese President Omar Hassan Al Bashir.
(Sudan is not party to the Rome Statute, but the situation was referred to the ICC
by the U.N. Security Council.) Bashir remains the only current head of state facing
genocide charges. The decision to issue a warrant for Bashir was a deeply contro-
versial one, with some arguing that it was clear overreach by the court and that

the case for genocide was not entirely compelling. In addition, there have been
numerous instances where Bashir has traveled outside Sudan, and countries that
are signatories to the Rome Statute, such as South Africa, have been unwilling to
turn him over to the ICC, as is their responsibility.”*® No trials have taken place as

a result of the Darfur investigation to date.
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Irag/United Kingdom

While it is unclear when the preliminary examination into the situation in Iraq/
United Kingdom commenced, the Office of the Prosecutor initially terminated the
examination on February 9, 2006. The examination was later reopened on May 13,
2014, after additional information was received by investigators. The examination
is focused on “alleged crimes committed by United Kingdom nationals in the con-
text of the Iraq conflict and occupation from 2003 to 2008, specifically concerning

detainee abuse.”*®

* Status: Ongoing preliminary examination

Venezuela

On February 9, 2006, the Office of the Prosecutor released a response regarding
allegations it received previously of “crimes against humanity against political
opponents of the Venezuelan Government,” in which the Office of the Prosecutor
declined to proceed with an investigation into the matter due to a lack of require-
ments necessary to initiate an investigation.**’ In late 2017, Venezuela’s former
chief prosecutor again asked the ICC to open an investigation into senior govern-
ment officials for alleged crimes against humanity in that country.**' Then, on
February 8,2018, ICC prosecutor Fatou Bensouda announced the opening of a
preliminary examination into the situation in Venezuela to analyze “crimes alleg-
edly committed ... since at least April 2017, in the context of demonstrations and
related political unrest,” which will include alleged actions by both state security

forces and groups of protestors, such as the use of excessive force and violence.**

* Status: Closed—decision not to proceed

Afghanistan

In 2007, the Office of the Prosecutor made public its preliminary examination

of the situation in Afghanistan, noting its focus “on crimes listed in the Rome
Statute allegedly committed in the context of the armed conflict between pro-
Government forces and anti-Government forces,” as well as “on the existence and
genuineness of national proceedings in relation to these crimes.””* On November

20,2017, the ICC’s current prosecutor, Bensouda, requested authorization to
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initiate an investigation “into alleged war crimes and crimes against humanity in
relation to the armed conflict in the Islamic Republic of Afghanistan since 1 May
2003, as well as regarding similar crimes that have a nexus to the armed conflict
in Afghanistan and are sufficiently linked to the Situation and were committed
on the territory of other States Parties to the Rome Statute since 1 July 2002.7*
The deadline for victim representations—in which victims are allowed to present
their “views, concerns and expectations” to those judges who are considering the
prosecutor’s request—was January 31, 2018. As noted later in this report, the bulk
of this investigation appears to center on atrocities committed by Taliban forces.
However, the portion of the investigation that relates to the alleged action of U.S.

24S

forces—both in a mistaken hospital targeting®* and in the extraordinary rendition

and treatment of Afghans by the CIA—remains a hot button issue.>*

* Status: Ongoing preliminary examination

Guinea

On October 14, 2009, the Office of the Prosecutor announced its preliminary
examination after having received what it termed “numerous communications ...
in relation to the situation in Guinea.” According to the Office of the Prosecutor,
the examination has focused on “alleged Rome Statute crimes committed in the
context of the 28 September 2009 events at the Conakry stadium,”*” in which
Guinea’s security forces are alleged to have opened fire on tens of thousands of
people gathered for an opposition rally at the stadium, killing at least 150 and
reportedly sexually assaulting dozens of others.** The court is also examining “the

existence and genuineness of national proceedings in relation to these crimes.”**

* Status: Ongoing preliminary examination

Kenya

In March 2010, the ICC prosecutor opened an investigation into the situation in
Kenya “focused on alleged crimes against humanity committed in the context of

”250

post-election violence in Kenya in 2007/2008
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* Status: Situation under investigation
* Legal proceedings:

— William Samoei Ruto, deputy president of the Republic of Kenya: case dis-
missed, charges vacated™'

— Joseph Arap Sang, former head of operations at radio station Kass FM
Nairobi: case dismissed by ICC, charges vacated**

— Uhuru Muigai Kenyatta, current president of Kenya: charges withdrawn**

— Francis Kirimi Muthaura, former head of the Public Service, secretary to
the Cabinet, and chairman of the National Security Advisory Committee:
charges withdrawn?®**

— Mohammed Hussein Ali, former police commissioner: charges not confirmed**

— Henry Kiporo Kogsey, former minister of industrialization and member of
Parliament: charges not confirmed**

— Walter Osapiri Barasa, journalist and previously an intermediary between the
ICC and potential witnesses: at large for offenses against the administration of
justice for witness interference®’

- Philip Kipkoech Bett, Kenyan resident: at large for offenses against the admin-
istration of justice for witness interference*

— Paul Gicheru, lawyer based in Kenya: at large for offenses against the adminis-

tration of justice for witness interference’

The ICC had indicted Kenyatta, along with five others, in December 2010 for
crimes against humanity for his role in the violence surrounding the disputed
2007 presidential elections that resulted in more than 1,000 deaths and 300,000
displaced individuals.** Following his indictment, Kenyatta was elected presi-
dent in March 2013, and by December 2014, the ICC had withdrawn the charges
against him, citing a lack of evidence.*® The ICC accused the Kenyan government
of not cooperating during the court’s investigation and of bribing and intimidat-
ing witnesses.”* Following the withdrawal of charges against him, Kenyatta made
clear that he would work to remove the remaining charges against his deputy
president, William Samoei Ruto, and former radio personality Joseph Arap Sang,

stating on Twitter, “one case down, two more to go.”®

On April §,2016, the ICC announced its decision to terminate the charges
against Ruto and Sang, citing insufficient evidence.?** The prosecution claimed
to have faced similar challenges to those faced in the Kenyatta case—specifi-
cally, witness interference.*®® It is still possible, however, that charges could be
brought again in the future, either at the ICC or in Kenyan national courts, if

more evidence were to surface.
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The Kenya case, somewhat similar to those of the Sudan and the Cambodia tribu-
nals, underscores the challenges of pursuing international justice when a case is so

closely intertwined with a sitting government.

Honduras

On November 18,2010, the Office of the Prosecutor announced its preliminary
investigation of the situation in Honduras, which “focussed on alleged Rome
Statute crimes committed in the aftermath of the coup d’état of 28 June 2009 and
over subsequent years.”* According to reports, since the 2009 coup, more than
300 people have been killed by security forces, and dozens of members of the
opposition have disappeared or been killed.*” On October 28, 2015, the Office of
the Prosecutor decided to close the preliminary examination after concluding that

there was “no reasonable basis to proceed.”**®

* Status: Closed—decision not to proceed

Nigeria

On November 18, 2010, the Office of the Prosecutor made public its preliminary
examination of the situation in Nigeria, which according to officials focused “on
alleged Rome Statute crimes committed in the Niger Delta, the Middle-Belt States
and in the context of armed conflict between Boko Haram and Nigerian secu-

rity forces.””® While Nigeria faces a number of security challenges,”” the Boko
Haram insurgency has garnered international attention, especially as the group
has become notorious for its widespread kidnapping of civilians, especially young

girls, and for its use of women and children as suicide bombers.*”

* Status: Ongoing preliminary examination

Republic of Korea

On December 6, 2010, the ICC prosecutor announced the start of a preliminary
examination to assess whether “the sinking of the RoK warship the Cheonan

on 26 March 2010 and the shelling of the RoK island of Yeonpyeong on 23
November 2010 constituted war crimes.””> The Cheonan incident involved the
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sinking of the South Korean warship, which resulted in the loss of 46 lives and

for which North Korea was suspected of being responsible.”* The Yeonpyeong
incident involved a military strike from North Korea on the island, which they
claimed was undertaken in retaliation for South Korea firing shots toward North
Korea. As a result of the exchange, two South Korean soldiers were killed and 15
soldiers and three civilians were wounded.””* On June 23, 2014, the prosecutor
closed the preliminary investigation due to lack of statutory requirements. Should
additional information become available, however, the prosecutor may reconsider

the examination.””®

* Status: Closed—decision not to proceed

Cote d'lvoire

On October 3,2011, the ICC prosecutor’s investigation into the situation in
Cote d'Ivoire opened after receiving authorization from the pretrial chamber. The
investigation is “focused on alleged crimes against humanity committed during
the 2010/2011 post-electoral violence” in the West African country.*”® The ICC
later expanded its investigative time frame to include alleged crimes committed
between September 19, 2002, and November 28, 2010.

* Status: Situation under investigation
* Legal proceedings:

— Laurent Gbagbo, former president of Cote d’Ivoire: on trial*”’

— Charles Blé Goudé, creator and former chair of the Panafrican Congress of the
Young Patriots (COJEP) and former minister for youth, professional training,
and employment under Gbagbo: on trial*”®

— Simone Gbagbo, former first lady of Céte d'Ivoire: not in ICC custody,”” tried
and acquitted in Cote d’Ivoire in what was considered a flawed trial but still
wanted by the ICC**

Laurent Gbagbo, who was the president of Céte d’Ivoire from 2000 to 2011,

was the first former head of state taken into the ICC’s custody. His trial began in
January 2016, and he has denied the charges against him, which stem from vio-
lence following disputed election results in 2010 and the subsequent intervention

of French forces in that country. According to Human Rights Watch, as a result of

39 Center for American Progress | International Justice on Trial?



six months of postelection violence, at least 3,000 civilians were killed and more
than 150 women raped.”®' To date, only charges against Gbagbo and his inner
circle have been brought, while none have been brought against his opponent,

Alassane Ouattara, and his supporters.

Libya

On February 26, 2011, the UN. Security Council voted unanimously to refer
the situation in Libya to the ICC. (Libya is not a party to the Rome Statute.) In
March 2011, the ICC opened its investigation, which has focused on “alleged
crimes against humanity committed in the context of the situation in Libya since
1S February 2011,” when protests against the regime of former Prime Minister
Muammar Gaddafi started, triggering a civil war and international military inter-

vention in the country.**

* Status: Situation under investigation
* Legal proceedings:

— Abdullah Al-Senussi, former colonel in the Libyan armed forces and former
head of Libyan military intelligence, as well as Muammar Gaddafi’s brother-in-
law: case declared inadmissible**

— Saif Al-Islam Gaddafi, son of Muammar Gaddafi: not in ICC custody,*** cur-
rently being held in Libya and has been charged and sentenced to death by
courts in Libya®®

— Al Tuhamy Mohamed Khaled, former head of the Internal Security Agency of
Libya and former lieutenant general of the Libyan army: at large®*

— Mahmoud Mustafa Busayf Al-Werfalli, commander in the Al-Saiqa Brigade, a
unit in the Libyan National Army: at large*”’

— Muammar Gaddafi, former prime minister of Libya: dead***

In what international justice observers saw as a flawed and contentious set of
rulings, the court declared the case against Saif Al-Islam Gaddafi admissible on
the grounds that the domestic Libyan authorities were unable to carry out an
investigation and case against him.*® The ICC subsequently ruled that the case
against Abdullah Al-Senussi was inadmissible on the grounds that he was subject
to ongoing legal proceedings in Libya.”® Libyan cooperation with the court has
been relatively limited to date, and ICC investigations have been set back by the

violence and deeply unsettled political situation within the country.”!
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Mali

In July 2012, the ICC, at the request of the government of Mali, commenced an
investigation focusing “on alleged war crimes committed since January 2012,

mainly in three northern regions of Gao, Kidal and Timbuktu.”>?

* Status: Situation under investigation
* Legal proceedings:
— Ahmad Al Faqi Al Mahdi, member of militant group Ansar Dine: convicted of

a war crime?®

The conviction of Islamic militant Ahmad Al Faqi Al Mahdi, who was charged
with the destruction of mausoleums and religious sites in Timbuktu in 2012, is
notable because he is the first person brought before the ICC to plead guilty. He
was ordered to pay 2.7 million euros in reparations and was sentenced to nine

years’ imprisonment.”*

The decision by the court to prosecute an individual on the basis of his acts against
cultural heritage rather than people seems to establish a newly expansive prec-
edent for the ICC. Whether expanding the scope of crimes it is pursuing makes
sense at a time when the ICC is already facing significant political and operational

challenges remains to be seen.

Registered vessels of Comoros, Greece, and Cambodia

On May 14, 2013, a law firm acting on behalf of the government of Comoros
requested that the Office of the Prosecutor open an investigation into alleged
crimes committed “with respect to the 31 May 2010 Israeli raid on the
Humanitarian Aid Flotilla bound for Gaza Strip.”*** During a nighttime naval
operation, Israel seized control of the flotilla, and eventually passengers fought

2% On November

back, resulting in at least nine deaths of pro-Palestinian activists.
6,2013, the ICC prosecutor announced the closing of the examination, as the
requirements for an investigation had not been met. After an appeals process, the
prosecutor again reiterated her final decision to close the preliminary examination

on November 29, 2017.

* Status: Closed—decision not to proceed
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Central African Republic Il

On May 30, 2014, the government of the Central African Republic referred the
situation in the country dating back to August 1, 2012, to the ICC. In September
2014, the ICC commenced an investigation in into “alleged war crimes and crimes
against humanity committed in the context of renewed violence starting in 2012,”
involving both Muslim Séléka and Christian anti-balaka groups, that has left thou-
sands dead and hundreds of thousands displaced.””

* Status: Situation under investigation

Ukraine

On April 17,2014, the government of Ukraine, because it is not a party to the
Rome Statute, submitted a declaration to the ICC accepting its jurisdiction

over “alleged crimes committed on its territory from 21 November 2013 to 22
February 2014.”*%® Ukraine then submitted a second declaration on September
8,201, permitting the ICC jurisdiction over alleged crimes committed after
February 20, 2014, with no end date.”® The ICC examination focuses specifically
on “alleged crimes committed in the context of the ‘Maidan’ protests ... and other
events in Ukraine” since February 20, 2014, including violent clashes during the
Maidan protests of February 2014, incidents related to the international armed
conflict in Crimea, and ongoing attacks in the eastern part of the country between

Ukrainian armed forces and separatist fighters.**

* Status: Ongoing preliminary examination

Palestine

On January 1, 2015, the government of Palestine submitted a declaration to the
ICC accepting the court’s jurisdiction over alleged crimes committed “in the

occupied Palestinian territory, including East Jerusalem, since June 13,2014,
when Palestinian armed groups in Gaza launched rockets into Israel, sparking a

50-daylong contflict for which both sides have been accused of war crimes.*”

* Status: Ongoing preliminary examination
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Gabon

On September 21, 2016, the government of Gabon referred the situation in the
country since May 2016 to the ICC, which opened a preliminary investigation

on September 29, 2016, into alleged crimes “committed in the context of the
presidential elections held on 27 August 2016.”3* Incumbent President Ali Bongo
Ondimba and his main opponent, Jean Ping, both declared victory and claimed
the vote had been rigged, resulting in an escalation and eventual outbreak of vio-
lence between Ping supporters and security forces that resulted in several deaths

and injuries, as well as more than 1,000 arrests.***

* Status: Ongoing preliminary examination

Georgia

On January 27, 2016, the ICC prosecutor was authorized to open an investigation
into the situation in Georgia focused on “alleged crimes against humanity and war
crimes committed in the context of an international armed conflict between 1 July
and 10 October 2008,” which includes alleged crimes carried out by Georgian

armed forces, the South Ossetian forces, and Russian armed forces.>*

* Status: Situation under investigation

Burundi

On October 25,2017, the ICC prosecutor was authorized to open an investiga-
tion into the situation in Burundi focused on “alleged crimes against humanity
committed in Burundi or by nationals of Burundi outside Burundi since 26 April
2015 until 26 October 2017"—the date that the Burundi government withdrew
from the Rome Statute.*® On April 26, 2015, ahead of presidential elections,
Burundian President Pierre Nkurunziza announced plans to run for a third
term—which protestors claim was barred by both the country’s constitution and
the Arusha Peace Accords. Following this announcement, the military attempted
to launch a coup while the president was out of the country, which eventually
failed. Elections were held on July 21, 2018, and violence between security forces

and government opponents has continued since.’*”” The government of Burundi
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has made clear that it will not cooperate with the investigation, while the ICC
maintains that it has clear authority to investigate alleged crimes committed while
the country was party to the statute. Burundi is the first country to officially with-

draw from the court.

« Status: Situation under investigation

The Philippines

On February 8, 2018, ICC prosecutor Bensouda announced the opening of a
preliminary examination into the situation in the Philippines, which will analyze
“crimes allegedly committed ... since at least 1 July 2016, in the context of the
‘war on drugs’ campaign launched by the Government of the Philippines.”**®
Human Rights Watch estimates that Philippine President Rodrigo Duterte’s drug
war, launched in 2017, has resulted in the deaths of more than 12,000 people.*”
Since this announcement, Duterte announced his intention to withdraw the coun-

try from the ICC.?"?
* Status: Ongoing preliminary examination

Current gaps and challenges for international justice and the ICC

Some of the central challenges the ICC faces, as evidenced by some of the cases
highlighted above, circle back to issues of legitimacy, which has most recently
centered around charges that the court has only focused on Africa. As Rebecca
Hamilton, assistant professor of law at American University Washington College
of Law, points out, “when you only have African defendants in the dock, it makes
it hard for your allies to defend you against allegations of imperialism—especially
when the best possible defenders against such allegations are the victims and
survivors—also African—who are not currently seeing much in the way of justice
benefits from the ICC’s existence.”"! This criticism has unfortunately offered a
rallying point for those seeking to further undermine the court at a time when it is

arguably most needed.

In addition to challenges of legitimacy, the ICC has also been underresourced,
undersupported, and underperforming. As Human Rights Watch’s Dicker argues,

the court “needs to be given more resources; it needs more robust, meaningful
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backup from among the 123 states that have joined the Rome Statute; and it
needs to continue to improve its own methods of work, its own efficiency and

effectiveness, following a rocky startup phase in its first decade."

Along with these challenges facing the ICC and international justice at large, there
are also some glaring gaps—situations that are not being addressed—including

two notable ones that the ICC has yet to tackle: Syria and Myanmar.

Syria

Syria is not a member state of the Rome Statute, meaning that the ICC could
only obtain jurisdiction to prosecute war crimes and crimes against humanity
committed in Syria if the Syrian government ratifies the treaty or accepts the
court’s jurisdiction, or if the U.N. Security Council were to refer the situation to
the court.’"® In May 2014, the U.N. Security Council voted on the adoption of

a draft resolution that would have referred the Syrian situation to the ICC, but
both China and Russia voted against this action, effectively preventing the court

from investigating.***

Regarding alleged atrocities carried out by the Islamic State (IS), the ICC has
noted that while it does not have territorial jurisdiction over crimes committed
in Iraq and Syria, it would have “personal jurisdiction over alleged perpetrators
who are nationals of a State Party, even where territorial jurisdiction is absent.”*'s
However, in April 2015, the court stated that while some of the foreign fighters
who have joined the ranks of IS have committed war crimes and crimes against
humanity, the leaders of IS are primarily nationals of Iraq and Syria; the ICC’s
scope is to focus on those most responsible for crimes. As a result, the court con-
cluded “that the jurisdictional basis for opening a preliminary examination into

this situation is too narrow at this stage.”>'¢

While the ICC has, for now, ruled that it does not have the jurisdiction to examine
the situation in Iraq and Syria, the UN. Human Rights Council in 2011 estab-
lished an Independent International Commission of Inquiry on the Syrian Arab
Republic. According to the council, the commission is charged “to investigate all
alleged violations of international human rights law since March 2011” and “to
establish the facts and circumstances that may amount to such violations and of
the crimes perpetrated and, where possible, to identify those responsible with a

view of ensuring that perpetrators of violations, including those that may consti-
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tute crimes against humanity, are held accountable."” Additionally, in 2014, the
U.N. Human Rights Council unanimously agreed to send a fact-finding mission to
Iraq to investigate IS atrocities.>'® Both investigating bodies have released reports

of their findings that will be critical in pursuing justice in the future.

Syria remains the most appalling international incident in the modern era not to
be addressed by the ICC or other forms of international tribunal. Hundreds of
thousands of children, women, and men have died, more than S million people
have fled the country as refugees, and more than 6 million people have been inter-
nally displaced.*"” Atrocities have been commonplace and have included the use of
chemical weapons and indiscriminate attacks against civilians, including deliber-

ate and repeated targeting of hospitals.

Syria also offers the strongest ammunition to critics of the ICC that too much
attention has been focused on Africa and not enough elsewhere. The fact that
Syria is not a signatory has meant that the ICC is dependent on a UN. Security
Council referral. Yet this effectively gives Russia veto power over an investiga-
tion at a time when Russian forces have been directly deployed in support of the
Syrian government as it is widely engaged in committing atrocities almost daily.**°
This places the ICC, and all those seeking international justice, in a very difficult
position. Perhaps the most that can be done is to take extraordinary measures to
preserve evidence and witnesses of crimes committed by the parties to the conflict

until such time that justice mechanisms are allowed to move forward.

Myanmar

Myanmar poses a similar dilemma, albeit not at such an immense scale. Over the
past six months, hundreds of thousands of Rohingya have been driven from the
country in what the UN. High Commissioner for Human Rights has called “a
textbook example of ethnic cleansing”**' Because Myanmar is not party to the
Rome Statute, the situation would need to be referred to the ICC by the UN.
Security Council, a move that China is likely to veto.

It has been argued that the ICC could investigate the situation based on the fact
that refugees have been pushed into Bangladesh, which is a party to the statute.’*
The ICC, however, needs to be cautious of overstretching its mandate at a time
when it faces considerable political backlash in Africa and elsewhere. Yet if both
Syria and Myanmar remain unaddressed, the relative progress of international

justice over the past 25 years could very well stall, with enormous cost.
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The United States and the
search for international justice

There are two important areas of concern when looking at the United States and
the evolution of international justice: 1) the official U.S. position taken on these
mechanisms as they have developed; and 2) the implications of the Trump presi-

dency upon global norms and the rule of law. Let us consider each in turn.

In 2000, President Bill Clinton signed the Rome Statute but indicated that he
would not submit the statute to the Senate for ratification until there was time

to observe how well the International Criminal Court functioned in practice.

In 2002, President George W. Bush notified the United Nations that the United
States no longer intended to seek ratification of the statute. Much of the debate
in the United States about the merits of ratification have centered on concerns
that the U.S. military active around the world in a wide range of operations might
be subject to prosecutions by the ICC. At several points, Congress has passed
measures limiting cooperation or otherwise acting generally hostile toward the
functioning of the ICC, including its funding. Most notable of these efforts was
the American Servicemembers’ Protection Act of 2002, which was meant to limit
the U.S. government’s cooperation with the ICC, including providing financial
assistance to the court. Additionally, the act required all ICC signatory states to
enter into agreements with the United States, promising to protect American

citizens abroad from the court’s jurisdiction.**

President Obama engaged in what the International Justice Project called “a cau-
tious, case-by-case approach to supporting the ICC.” While stopping short of a
comprehensive policy of cooperation with the court, the Obama administration

stated that supporting cases before the ICC is in the U.S. national interest.***

The Trump administration’s approach to the ICC remains murky but is clearly quite
negative on balance. In general, Trump has been hostile to international norms and
to the United Nations as an institution. There were initial indications in 2017 that
the administration wanted to cut funding to the ICC, not realizing that such funding

was already prohibited by the American Servicemembers’ Protection Act.**®
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In July 2017, reports emerged that then-Secretary of State Rex Tillerson planned
to close the State Department’s Office of Global Criminal Justice and reassign
the officials leading that effort to the Office of Legal Affairs.*>* As Richard Dicker
of Human Rights Watch argued, “There’s no mistaking it—this move will be a
huge loss for accountability”**” This decision was reversed after considerable

328 However, Secretary Tillerson did not appoint an assistant sec-

public outcry.
retary for human rights, and he was notably absent from the rollout of the State

Department’s annual human rights report.**

Nonetheless, there have been several statements made by Trump administra-

tion officials at the United Nations acknowledging the important role of the ICC
related to the situations in Libya and Darfur.*** However, it is difficult to read these
as representing broader support for the ICC and the cause of international justice

at the most senior levels of government.

The signs of eroding support by the Trump administration for international justice
have been abundant and obvious, particularly given the president’s warm embrace
of some of the world’s most repressive leaders, including in Russia, Turkey, Egypt,
and the Philippines. Not only has Trump refused to condemn these governments
for gross human rights violations, but he has also often directly endorsed their
leadership.**' “The issue is a troubling one,” Stewart M. Patrick, senior fellow at
the Council on Foreign Relations, told The New York Times. “Trump’s lionizing of
the ‘strong’ leadership qualities of authoritarian personalities like Putin, Erdogan,
Duterte, and Sisi—as well as his own attacks on free press at home—cannot help
but to embolden their efforts to crack down on civil society and crush dissent in

their own countries.”?*?

The decision by the ICC’s chief prosecutor to investigate alleged claims of war
crimes by the CIA and U.S. military forces in Afghanistan will surely further
complicate what is already an eroding relationship between the U.S. government
and the court. No state party has asked for this investigation to be opened, and the
prosecutor has decided to move based on her own authority to do s0.*** As noted
previously, the main focus of this investigation remains Taliban actions, though
the news has been dominated by the potential implication of U.S. actors in alleged

war crimes. However, as Alex Whiting of Just Security observes:
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The ICC has extremely limited investigative powers and is almost entirely
dependent on cooperation by states to gather information. In this case, there
will be no cooperation from the Afghan government, the Taliban, or the U.S.
As a non-State Party, the U.S. is not obligated to cooperate with the ICC, and
the American Service-members’ Protection Act largely prohibits the U.S. from

voluntarily cooperating.®**

On balance, the Trump administration will surely contribute to a difficult
headwind for international justice. Trump’s repeated attacks on domestic U.S.
law enforcement officials at the Department of Justice and the FBI for inves-
tigating his links to Russian attacks on the U.S. election will also encourage
leaders facing accusations of war crimes and crimes against humanity to mimic
such strategies. As Jennifer Brass, a professor of African politics observed on
Twitter, “When the leader (sic) of other countries target the judiciary and other
investigative branches of government, we generally consider that a bad sign for
democracy. We should in the US, too.”?%
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Recommendations and conclusion

International justice has come further and faster than many might have imag-
ined just a quarter of a century ago. The number of those held accountable for
the most egregious acts against human rights has steadily risen, and even heads
of state have realized that they may no longer act within a culture of absolute

impunity. That is progress.

However, the challenges ahead are stark. The reach of the International Criminal
Court remains deeply circumscribed by the failure to achieve universal ascension
to the Rome Statute and the willingness of the permanent members of the UN.
Security Council, particularly Russia and China, to shield allies and proxy states
from proper investigations. This remains the fundamental dark cloud hanging
over international justice, for if justice is to be truly effective it must increasingly
become a global standard to which all are held equally. Until and unless this
happens, the ICC and other mechanisms will continue to face withering criti-
cism, particularly from African nations, of selective application of justice. Some
of these criticisms are self-serving and emanate from those most eager to avoid
justice themselves. However, it is impossible to look at the global landscape today
and feel comfortable with the state of international justice given events in Syria
and Myanmar where the response from the international community remains

terribly, damningly muted.

Global civil society will need to lead the push for justice just as much, if not more,
than governments. It will only be through a steady push from civil society that the
number of signatories to the Rome Statute is increased and governments feel con-
sistent pressure to provide international justice mechanisms with the resources
and political cover they will need to be effective. It will also require consistent
pressure from the public and media to ensure that governments assist efforts to
apprehend those who are facing charges and to share evidence of war crimes,

crimes against humanity, and genocide when they possess it. International justice
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is at its most effective when the nations of the world and their citizens move
jointly to shrink the space enjoyed by perpetrators of such crimes, and it would
be terrible to waste the uneven momentum and progress forward that has been

achieved over the two decades since the Rome Statute was first drafted.

The role of the private sector in promoting international justice and accountability
also remains almost critically underdeveloped. The sooner that countries under-
stand that harboring alleged war criminals and their facilitators will bring a real
economic cost, the sooner they are more likely to change that behavior. Indeed, it
was the desire to join the European Union, and positive economic and political pres-
sure, that helped push Serbia, Kosovo, Croatia, and Bosnia toward greater levels of

cooperation with the International Criminal Tribunal for the former Yugoslavia.

It is also clear that the overall cause of justice is poorly served when the inter-
national community moves forward with justice processes that are essentially
designed to fail, such as in the example of the Cambodia tribunal previously
discussed. Simply offering a veneer of justice while allowing local authorities an
effective veto over prosecutions and the cooperation of witnesses is exactly the
type of no-win scenario that international tribunals were created to avoid in the
first place. Such cynical moves also undercut the global political legitimacy of

international justice.

Beyond the political landscape of justice, it also remains clear that the ICC and
the cause of international justice would be well-served by renewed efforts to
make their operations as efficient and professional as possible. Too often, the
actual operations of the ICC and assorted tribunals have opened them up to
very reasonable critiques, ranging from charges of victor’s justice—where only
one side, often the winning side, sees justice for crimes committed—to needless

delays to simple sloppiness.

Judges and prosecutors need to be more consistently professional. Selecting the
appropriate individuals for such important positions is a process that demands
more rigor. Equally true, courts have often moved painfully slowly, creating a host

of difficulties for both survivors and defendants.

It is also apparent that what happens in terms of U.S. domestic politics will have
important ramifications for the overall state of international justice. If President
Trump is allowed to steadily attack the mechanisms of justice in the United

States—the Department of Justice, the FBI, and the courts—as a means to curtail
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the investigation into Russian involvement in the presidential election, it will
send a powerful message around the globe that delegitimizing justice is a strategy
approved and road-tested in the most powerful democracy on earth. The demon-
stration effect of such a course of action would set the cause of international jus-
tice back years. Conversely, if credible investigations of the president are allowed

to run their due course, that could have a positive demonstration effect.

In short, as international justice reaches a critical crossroads, the need for defend-
ers of the rule of law, international justice, and accountability to step forward and

make their voices heard has never been more pressing.
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