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On Monday, December 4, President Donald Trump signed proclamations eliminating
protections for more than 2 million acres of Utah’s Bears Ears National Monument
and Grand Staircase-Escalante National Monument. The action, which puts wild

red rock canyons; prized hunting and fishing areas; and tens of thousands of Native
American archaeological sites at risk of destruction, was the largest elimination of
protections for public lands in American history.' Before a crowd of cheering support-
ers in the Utah Capitol, President Trump said, “With your help in treating our natural
bounty with respect, gratitude, and love, we will put our nation’s treasures to great and

wonderful use.”

President Trump left little ambiguity about the “great and wonderful use” to which
Bears Ears and Grand Staircase-Escalante national monuments will be converted: The
proclamations specify that, at 9:00 a.m. on February 2, 2018, the lands will be imme-
diately available for mining and drilling.* Without paying a dime to the federal govern-
ment, speculators will be able to stake a claim to mine for uranium, potash, and any
other mineral that they believe can be extracted from the monuments. The oil and gas
resources in the area, meanwhile, will be eligible to be sold off to energy companies
through recently established private internet auctions that are highly susceptible to
waste, fraud, and abuse.

This issue brief highlights the legacy of fraudulent activity surrounding drilling on pub-

lic lands. It then examines the U.S. Department of the Interior’s (DOI) Bureau of Land
Management’s (BLM) internet auctions and the federal oil and gas leasing process through
which Bears Ears, Grand Staircase-Escalante, and tens of millions of acres of other public

lands will be sold to the oil and gas industry under the Trump administration.
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In particular, the Center for American Progress’ review of federal oil and gas leasing

records and lease sales reached the following three conclusions:

1. The BLM’s move toward privatized, online lease sales further shrouds an already-
abused and opaque system in secrecy; obstructs public oversight; and likely costs

taxpayers millions of dollars in lost revenues each year.

2. Using an elaborate anonymous bidding system, oil and gas companies are likely able
to exceed federal limits on how much public land they can lease and warehouse for

future drilling.

3. Using this system of subsidiaries, affiliates, and lease brokers—referred to as land
men—companies can circumvent federal oil and gas leasing rules; avoid transparency

requirements; and shortchange taxpayers.

The Trump administration’s attempt to sell off Bears Ears and Grand Staircase-Escalante
national monuments for drilling casts much-needed light on an oil and gas leasing
system that is fundamentally deficient. The Government Accountability Office and the
DOTI'’s Office of Inspector General (OIG) should immediately review the federal oil and

gas leasing program to determine its legality and its vulnerability to fraud and abuse.

A legacy of fraudulent activity

Since Congress passed the Mineral Leasing Act of 1920,* which remains the primary
statute guiding the extraction of oil and gas on public lands, federal regulators have
struggled to keep pace with companies that seek to cut costs by evading royalty pay-
ments, seeking preferential treatment from regulators, and sidestepping environmental
requirements. The Teapot Dome scandal in the 1920s, for example, landed President
Warren G. Harding’s interior secretary in prison for accepting bribes from oil compa-
nies in exchange for granting oil leases.> In the 2000s, the DOI's Minerals Management
Service found itself in hot water after its federal royalty collection officials took gifts
from energy industry executives and joined them in improper conduct.® Even more
recently, in 2013, two energy companies agreed to a U.S. Department of Justice settle-
ment for allegations of collusion to acquire certain leases without competing and paying

a fair market price.”

Unfortunately, the DOT’s struggle to prevent fraudulent and illegal conduct among

oil and gas companies is systemic, not episodic. A 2010 investigation by the DOT’s

OIG found that the BLM does not have the resources needed to provide the oversight
required of oil and gas operators on public lands: “From fiscal year 2006 through fiscal
year 2009, BLM reported it had inspected only 39 percent of its required annual inspec-
tions caseload and 55 percent of its 3-year inspections.”® If the BLM cannot conduct
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necessary inspections, it is challenging to verify, for example, that companies are prop-
erly measuring the volume of oil and gas that they are extracting from public lands or

that companies are complying with federal pollution control requirements.

Meanwhile, the Office of Natural Resources Revenue (ONRR)—the successor to the
Minerals Management Service—annually conducts dozens of investigations of compa-
nies that appear to cheat taxpayers out of owed royalty payments. A 2014 investigation
by the Thomson Reuters Foundation found that oil and gas companies paid $3 bil-
lion over a 15-year period in back payments, penalties, and settled lawsuits where they
were accused of fraud.” In the first seven months of 2016 alone, the ONRR had already

assessed more than $2.3 million in fines and penalties for illegal activities.'’

But the Trump administration appears to repudiate even this small measure of account-
ability on behalf of the American taxpayer. Beginning in 2017, the ONRR’s regular press
releases on civil penalties abruptly ceased."" While the purpose of downplaying this
important function of the ONRR is not clear, the administration’s interest in opening
Bears Ears, Grand Staircase-Escalante, and other public lands to even more oil and gas
speculation and development might provide a clue. Regardless, this lackluster approach
to oversight is just the tip of the iceberg when it comes to the broken and fraudulent
ways in which energy companies abuse the system that the administration uses to give
public lands and American-owned resources to private corporations and friends in the

extractive industry.

Oil and gas companies are holding online lease sales that
exclude the public

With the BLM’s move to online, privatized lease sales, a company will be able to navi-
gate nearly the entire leasing process in full anonymity. First, the process through which
parcels of land are nominated for auction is anonymous. Following a successful lawsuit
for conservation groups who forced the BLM to disclose the names of companies that
nominated leases,"” these companies argued that anonymity was necessary to protect
their competitive interests. The BLM complied by issuing a memorandum in 2013
allowing anonymous bids."”* Second, the use of lease brokers—discussed in more detail
below—enables companies to shield themselves from public view in the bidding pro-
cess and after the sale results are posted. Finally, the use of an industry-owned privatized
system for conducting the auctions limits the opportunity for public protest of parcels
and makes it impossible to see who is bidding on publicly owned resources. This further

exposes the system to collusion and other abuses.

Of particular concern is the fact that the Western Energy Alliance (WEA)—a trade
organization that lobbies for its oil and gas industry members—specifically called for

online lease sales to cut public protests, and hence the public, out of the process.”* In
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response to protests at a Colorado lease sale in 2016, WEA'’s then-vice president revealed
that she had requested that the BLM “get rid of this circus by just holding online
auctions.”" The fact that these internet-based auctions will silence public protest is
significant in the wake of the Trump administration’s action to eliminate protections for
more than 2 million acres of Bears Ears and Grand Staircase-Escalante. The announce-
ment slashing protections for these monuments was met with swift and overwhelming
public opposition, and the online, privatized system of leasing these lands will consider-

ably stifle opportunity for public protest.

In theory, online lease sales could be mechanisms to increase transparency and efh-
ciency. The BLM, for example, could require that all bids and bidders be visible to the
public and that all information associated with the lease—such as when it is bought and
sold and by whom—immediately be made part of the public record. The BLM’s online
lease sale system, however, does not meet these standards. The BLM has contracted
with a single company, EnergyNet, to conduct all its online oil and gas lease sales. This
company is a member of WEA, and its top executives are oil and gas business veterans
from companies such as Enron Corp. and Chevron Corp.'® EnergyNet collects a 1.5
percent commission—money that would otherwise go to taxpayers—on every winning
bid."” This might not seem like much, but bid revenues from federal sales are typically
between $200 million and $300 million annually.'® Additionally, the BLM has yet to
announce what systems are in place to prevent collusion, market manipulation, and

other fraudulent activity.

Previously, any member of the public could previously attend an in-person BLM lease
auction and see a bidder list; now, the public must register with EnergyNet and can only
watch the succession of bids made on a particular parcel. Furthermore, bidders remain
anonymous.'® While the in-person bidding system was not specifically designed to be
an open and transparent process, this increased level of secrecy is concerning. As noted
above, for several industry and government watchdog groups, the move to privatized,
online lease sales appears intended to silence public opposition and protests at the
behest of the industry.*® Indeed, WEA has cited protests as a justification for the BLM’s

move to internet-based lease sales.?!

The BLM has claimed that the online system would increase bidder participation and
drive up bid revenue, but this assertion remains unproven. The average bid per acre in
the Eastern States BLM office—which held the first online lease sale—was about $25
for the eight lease sales from March 2014 until the first online sale in September 2016.>
The first online sale averaged only about $16 per acre®® and a recent online lease sale for

the same region averaged about $15 per acre.**
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Oil and gas companies are creating affiliates to stockpile more acres of
public lands

As the Trump administration launches its assault on national monuments and other
public lands, it appears that little attention is being paid to the strategies that oil and gas

companies employ to obtain the rights to drill on federal lands.

In drafting the Mineral Leasing Act of 1920, Congress recognized the problem of allow-
ing individual companies to monopolize drilling rights on federal lands. The law prohib-
its any single company from holding oil and gas leases on more than 246,080 acres—or
about the size of 17 Manhattans—of federal land in any one state.* This limit not only
helps curb speculation, but it also preserves for taxpayers what economists describe as
the option value of oil and gas resources—or the ability to lease publicly owned acres
when prices are higher, thereby generating a greater return for the public.”® However, oil
and gas companies are already hoarding an astounding number of oil and gas leases, and
less than half of public lands acres currently under lease produce oil or gas. In fact, there

are more than 19 million acres of unused leases on federal lands.?”

Congress recently created exceptions to the limit on how many acres a company can
have under lease in each state. The Energy Policy Act of 2005, for example, allows com-
panies to exclude from their statewide limits any producing acres on which a royalty was
paid in the past year. The law also allows companies to exempt leases that are commit-
ted to communitization agreements under which companies run their operations and
production on multiple leases as if they were one. These exemptions effectively increase
the amount of taxpayer-owned acreage that any one company can hold under lease at a
given time. However, the law still limits how many acres of nonproducing leases any one

company can hold.

A CAP review of federal records of oil and gas leases sold at public auctions found
evidence that the BLM affords companies even more exemptions and that—perhaps
more importantly—it does not have effective systems to monitor potential cheating. In
2016, ad hoc reports were provided to CAP from staft at the BLM’s National Operations
Center. At CAP’s request, these reports focused on just one company, Yates Petroleum
Corp,, and indicated that the company had circumvented the acreage limitations pre-
scribed in the Mineral Leasing Act by using a network of subsidiaries and affiliates to
stockpile leases on public land.”” (see Appendix) BLM employees have confirmed that
there is no automated system in place that provides them with an accurate, up-to-date
number of acres subject to the statewide acreage limits by company.*® The lack of an

oversight system raises significant transparency and compliance concerns.

According to the BLM, Yates and five of its affiliated companies owned nonproducing
leases on at least™ 257,679 acres of public land in Wyoming in 2016. However, the BLM
was unable to produce an exact tally of how many acres of land Yates and its affiliates
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were stockpiling, and the ad hoc report likely produced an underestimate. CAP’s review
indicates that an oil and gas company could use its network of affiliates to stockpile
leases on thousands of additional acres of public lands, surpassing the amount that
would legally be allowed to one company. An email exchange with a BLM employee
confirmed that companies such as Yates regularly create new subsidiaries to hold leases
when they are nearing the statewide acreage limits. While BLM staff do not see this
tactic as illegal, given the language in the Mineral Leasing Act, this practice appears to

violate at least the spirit of the law.**

Yates has since merged with another oil and gas developer, EOG Resources Inc.,*

and the estimates that the BLM previously provided are no longer up-to-date.>* (see
Appendix) However, this review raises two important policy and legal concerns. The
first involves whether a company can and should be allowed to use a network of subsid-
iaries and affiliates to stockpile oil and gas rights on public lands in excess of long-estab-
lished limits. The second considers why the BLM is unable to track this type of activity
to fully diagnose the extent of this problem.

By warehousing acres, a single oil and gas company could wait until oil and gas prices
increase to start developing a lease that is secured at a price below market value when
oil and gas prices were lower. This speculation hurts the American public by depriving

them of a fair market price for the resources owned by all taxpayers.

Oil and gas companies are using lease brokers to obscure
public oversight

In addition to using the secrecy of online lease sales and subsidiaries, energy com-
panies are shielding their leasing decisions from public view through the use of lease
brokers referred to as landmen. These landmen, who often describe themselves as oil
and gas support companies, can buy leases on behalf of oil and gas companies but are
not required to disclose for whom they are working when they nominate, bid on, or

secure a lease.®

Some lease brokers are candid about their role in preserving the anonymity of the com-
panies for whom they are contracted. In a 2013 interview, Joe Thames, the president of

the lease brokerage firm Baseline Minerals Inc.,* said:

At the end of the day, if a company wants its identity to be kept a secret for a period
of time, you could have guys like me running in there and all of that info will be made
public and still nobody knows who we’re representing. We're required to keep our clients

secret ‘til they decide they want to be revealed.”’

Because lease brokers can serve as middlemen to buy up and hold leases, oil and gas
companies may also use these firms to purchase and stockpile leases in excess of state-

wide leasing limits. Indeed, leases are often awarded directly to lease brokers. A CAP
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review of a recent lease sale result in Wyoming, from September 21, 2017, found that
Baseline Minerals—the same company that candidly discussed its role in shielding oil
and gas companies from public oversight—successfully bid on 3,650 acres.*® Because
these acres were awarded to a lease broker, there is no way for the public to know which
energy company actually intends to develop the resource. As a result, companies could
be hoarding hundreds of thousands of acres, exceeding their statewide limits and
depriving taxpayers of their option value on public lands. This system also provides

no information for nearby residents who are worried about the track record of com-
munity relations, pollution, and cleanup of drilling operations of the company that will
ultimately develop the leases. As the lease sales in and around national monuments go
forward, the American public might not know what company intends to drill in these

special places.
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Conclusion

As the Trump administration prepares to auction off oil and gas leases in the very
national monuments that it is attempting to eliminate, the broken oil and gas leasing
system raises all sorts of red flags. The strategies that oil and gas companies are using—
with implicit cooperation from the Trump administration—to purchase and hold
federal oil and gas leases are nontransparent, limit fair competition, and may be illegal.
Policymakers and government oversight officials should launch an immediate investiga-
tion of the BLM’s oil and gas leasing program to determine areas that are vulnerable to
fraud and abuse and to introduce more transparency and oversight. Potential areas to
explore include how companies use online lease sales; affiliates and subsidiaries; and
landmen to exploit current laws and regulations. A more transparent oil and gas leasing
system on public lands would benefit taxpayers and ensure that the government is serv-

ing as an accountable and responsible steward of the public’s resources.

Nicole Gentile is the deputy director for the Public Lands team at the Center for American

Progress.

The author would like to thank Matt Lee-Ashley, Meghan Miller, Emily Haynes, Anne

Dechter, and Keenan Alexander for their contributions to this issue brief.

Methodological appendix

In late 2016, Yates Petroleum Corp., the company whose leasing records CAP reviewed,
merged with another producer, EOG Resources Inc.*” As a result, the actual number
ofleased acres and total number of affiliates provided by the BLM are out-of-date.
However, this investigation still raised the question of how many acres one company can

hoard using affiliates and subsidiaries to skirt the legal limit in each state.

In 2016, the BLM created an ad hoc report* that pulled the number of leases associated
with Yates Petroleum and the affiliated companies CAP identified, including Heyco
Development Corp., MYCO Industries Inc., Sharbro Oil Ltd. Co., Spiral Inc., and Yates
Industries Inc. That report stated the percentage interest that each company had in each
lease. CAP assumed that the percentage interest is the percentage of acres in a lease that

each company owns, which equals the number of acres per company in each lease.

The BLM created a second report,*' also in 2016, that identified the leases that had pro-
ducing wells. CAP eliminated all the leases with producing wells from its tally. Note that
when the BLM created this report on Yates and its affiliated companies in Wyoming,
CAP found that there were leases listed as having producing wells that were not listed in
the first ad hoc report. This should not be the case and means that the BLM’s best list of
all leases in Wyoming for Yates and its affiliated companies is potentially incomplete and
underestimates those companies’ holdings. The BLM confirmed that these reports are

used as estimates.
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CAP then cross-referenced the list with a third ad hoc report from the BLM,* which
lists the leases subject to communitization agreements. CAP then eliminated all the
leases subject to a communitization agreement from the tally. Similar to the list of
producing wells, there were leases on the communitization agreement spreadsheet that

were not on the master list of all leases.

The acreage affiliated with the remaining leases was what the author included in the

final estimate.

As a final note, there is no way to use separate, BLM-produced data sets to provide an
accurate tally of the number of acres held by each company that is subject to the state-
wide caps, because the three lists that would be combine to do so are not consistent with
each other. The final numbers are estimates, which likely understate the number of acres

each company holds.

As of the date of the EOG merger in late 2016, 11 companies were found to be affiliated
with the Yates parent company. These companies are all either owned by the same fam-
ily; share an address with the parent company or another affiliate; or have multiple fam-

ily members in leadership positions in the company. A full list is on file with the author.
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See Appendix. The 11 affiliated companies uncovered by
the CAP review are all either owned by the same family;
share an address with the parent company or another
affiliate; or have multiple family members in leadership
positions in the company.

Bureau of Land Management staff, series of emails on file
with the author, September 28, 2016.

When the Bureau of Land Management’s (BLM) ad hoc
report is cross-referenced with an additional report from the
BLM for Yates Petroleum Corp., there are almost 23 percent
fewer leases in the ad hoc report. This means that the ad
hoc report could underestimate leases by as much as or
more than 23 percent.

Bureau of Land Management staff, series of emails on file
with the author, September 15, 2016.

CAP reached out to EOG Resources for comment and did
not hear back.

EOG Resources, “EOG Resources and Yates Agree to
Combine in Transaction Valued at $2.5 Billion,” Press
release, September 6, 2016, available at http://investors.
eogresources.com/2016-09-06-EOG-Resources-and-Yates-
Agree-to-Combine-in-Transaction-Valued-at-2-5-Billion.

Center for American Progress | The Trump Administration Is Selling Your Public Lands on the Internet
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Country News, April 19, 2013, available at https://www.hcn.
org/blogs/goat/the-companies-behind-the-curtain.

Baseline Minerals Inc., “"Homepage,” available at http://www.
baselineminerals.com/ (last accessed September 2016).

Carswell, “The companies behind the curtain.”

Bureau of Land Management, “September 21, 2017 Sale
Results,”available at https://eplanning.blm.gov/epl-
front-office/projects/nepa/65707/121307/148154/SALE_
RESULTS_3rd_Qtr_2017.v3.pdf (last accessed December
2017).

EOG Resources, “EOG Resources and Yates Agree to Com-
bine in Transaction Valued at $2.5 Billion””

Bureau of Land Management report, 2016, on file with the
author.

Bureau of Land Management report, 2016, on file with the
author.

Bureau of Land Management report, 2016, on file with the
author.
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