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Senate Rushing to Confirm Trump
Judges Who Back Voter Suppression

By Billy Corriher and Michele L. Jawando November 8, 2017

President Donald Trump is rapidly filling a record number of empty seats on the federal
courts. Many of his nominees have problematic records on voting rights. A Trump
nominee from North Carolina, Thomas Farr, is one example. Farr has a decades-long
record of defending voter suppression—from his time working on the racially charged
1990 campaign of Sen. Jesse Helms (R) to helping legislators draft and defend a 2013
voting law, one that a federal court said targeted African American voters “with almost
surgical precision.”" Other nominees include a former state legislator who pushed a
discriminatory voter ID law” and a White House lawyer who helped establish President
Trump’s “Election Integrity Commission” that critics contend is aimed at suppressing
the rights of voters.

Justice Neil Gorsuch, the president’s controversial first Supreme Court appointment,
sided with the state of Texas in voting to overturn a lower court’s decision that struck
down the 2011 redistricting map for discriminating against Latino voters.* Reporter
Ari Berman noted that eight different court rulings since 2011 found Texas guilty of
intentionally discriminating against certain voters, including three rulings in August
2017 alone.’ Yet Gorsuch and the other conservative Supreme Court justices declined

to require the state to promptly fix its discriminatory election districts.

The Supreme Court’s ruling came after the Trump administration reversed the U.S.
Department of Justice’s position in the case.’ Voting rights advocates have expressed
concern that the Department of Justice will no longer protect voting rights, noting

the department’s decision to reverse the government’s stance in crucial voting rights
lawsuits, as well as the president’s Election Integrity Commission.” The Department of
Justice recently reversed its position in a lawsuit challenging Ohio’s practice of “purging”
voters who are inactive from the voting rolls.® The state has purged millions of voters in
recent years, and a Reuters analysis found that “neighborhoods that have a high propor-
tion of poor, African-American residents are hit hardest.”” The Supreme Court will soon
hear arguments on whether the purges violate federal law."* Given the administration’s

anti-voting rights positions, the courts may be the last hope for voting rights.
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If civil rights advocates expect federal courts to continue to protect the rights of vot-
ers, they may be disappointed. President Trump’s judicial appointments are moving
quickly through the Senate, in part due to the abolition of the filibuster and changes

to long-established processes.!' Senate Majority Leader Mitch McConnell (R-KY) has
suggested the elimination of the long-standing “blue slip” tradition that allows sena-
tors to sign off on nominees from their states. However, Sen. Charles Grassley (R-IA),
chairman of the Senate Judiciary Committee, says that he does not intend to change the
bipartisan tradition."”” A Washington Post columnist noted that assuming the fast pace of
Trump’s nominations continues, “in just one more year, one-eighth of all cases filed in

federal court will be heard by a judge he appointed.”"

The legal architect of North Carolina’s voter suppression

Thomas Farr has been nominated to a judicial seat that has been vacant for longer than
any other seat in the country.'* He was actually nominated by President George W. Bush
in 2008, but he was never brought up for a vote.'* Republican senators then refused to
sign off on President Barack Obama’s nominees for the seat, Jennifer May-Parker and
Patricia Timmons-Goodson.'® Both are public servants and black women who would

have brought much needed experience and diversity to the court.

Rep. G. K. Butterfield (D-NC), a former judge who represents part of the judicial dis-
trict in Congress, issued a statement in July that said, “The Court should include African
American judges and this appointment simply maintains the status quo in a district with
a large population of African American citizens.”"” More than one-quarter of the dis-
trict’s population is black, but no black judge has ever sat on the court.'® Three-quarters

of Trump’s judicial nominees—75 percent—have been white men."

Rep. Butterfield and others have raised serious questions about Farr’s record.”* He was a
lawyer for the 1990 campaign of North Carolina Sen. Jesse Helms, a lifelong opponent
of civil rights who left the Democratic Party to join the GOP in the 1960s. Sen. Helms
was known for political campaigns that appealed to racial prejudice and white suprema-
cy.>! The Washington Post reported that Helms’ 1984 campaign literature “sounded a
drumbeat of warnings about black voter- registration drives.”” A decade later, Helms
began to sing “Dixie,” the Civil War-era song popular with the Confederacy, when he
found himself in an elevator with Sen. Carol Moseley Braun (D-IL), the nation’s first
female black senator.2? Helms turned to fellow senator Orrin Hatch (R-UT) and said he

would sing Dixie “until she cries.”*

Farr defended the 1990 Helms campaign when it faced charges of voter intimidation.*
The campaign had sent around 125,000 flyers to black voters falsely claiming that they

may not be properly registered and could face jail time if they tried to vote without

being registered. The Department of Justice sued the campaign for violating the Voting
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Rights Act.”” Media reports stated that Farr participated in meetings to plan the flyers, as
well as in earlier ““ballot security’ efforts” by the campaign.*® Farr disputed reports that
he was the lawyer mentioned in the department’s complaint.” Farr and Sen. Helms had

close ties to people with white supremacist views.*

Since his work for Sen. Helms, Farr has defended North Carolina in lawsuits against
the state that alleged it violated the Voting Rights Act and other federal voting laws.
The North Carolina legislature passed a wide-ranging voting law in 2013—just days
after the Supreme Court’s Shelby County v. Holder decision ended the federal preclear-
ance requirement for new voting laws in states with a history of voting discrimination.*
Among other things, the bill created a strict voter ID requirement, cut early voting, and

created stricter rules for provisional ballots.*

While drafting the bill, legislators asked state agencies for data on voting practices

by race,*® and The New York Times reported that Farr helped legislators in the North
Carolina House of Representatives sort through data showing that black voters were
twice as likely to lack a driver’s license as white voters.** Armed with this knowledge,

the legislature changed voting in ways that would make it harder for black voters to

cast a ballot.”® The 4th Circuit Court of Appeals in Virginia found that the legislators
intentionally targeted black voters.* Yet when the state appealed to the U.S. Supreme
Court, Farr argued that it was “ludicrous” for the 4th Circuit to warn about a return to
“the era of Jim Crow.”*” Two other Trump judicial nominees, Stephen Schwartz and Kyle

Duncan, also worked on the legal team defending the voter suppression law.**

Civil rights leaders have decried Trump’s nomination of Farr to a lifetime seat in the
same state where he has spent his career aiding attacks on black voters.* Rev. Dr.
William J. Barber II, the former head of the state NAACP, wrote to the Senate Judiciary
Committee about Farr’s “long record as an advocate for hyper-partisan, segregationist
causes.”** Barber and others have asked whether Farr can be even-handed and impartial

in voting rights cases after spending his legal career defending voter suppression.*'

A state legislator who pushed a discriminatory voter ID law

President Trump has nominated the GOP’s top state senator in Tennessee, Mark Norris,
to fill a seat in the Western District of Tennessee.** As majority leader, Sen. Norris was

a strong supporter of the state’s 2011 voter ID law and even tried to amend the law to
allow poll workers to require proof of U.S. citizenship.* Kansas Secretary of State Kris
Kobach, the head of Trump’s Election Integrity Commission, has championed similar
proposals.* Opponents of Sen. Norris’ amendment argued it would lead to racial profil-

ing at the polls.*
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Although the “proof of citizenship” provision did not pass, the state’s voter ID law is
still one of the strictest in the country.* The U.S. Government Accountability Office
reported that the law may have reduced voter turnout by 2 percent or 3 percent—
around 88,000 Tennessee residents.*’ The reduction in turnout was even more strik-
ing for voters younger than age 23—4 percent.* Norris and allies repeatedly rejected
amendments to allow student ID cards as an acceptable form of ID.* Although the bill
allows college faculty and staff to use their ID cards, students cannot use their nearly

identical ID cards.>

In addition to his stance on voting rights, Sen. Norris also has a history of support-
ing policies and using rhetoric that harm Tennessee’s Muslim community, LGBTQ
people, and black schoolchildren.’! A report on Sen. Norris from Alliance for Justice, a
progressive judicial advocacy group, details Norris’ role in perpetuating racial seg-
regation and underfunding in Mempbhis-area schools.’* Alliance for Justice referred

to Norris’ record as “a virtual catalogue of biases and hostile acts aimed at numerous
communities, including immigrants, LGBTQ persons, workers, women, people of
color, and others who rely on the courts to uphold their rights.” Sen. Norris has co-
sponsored bills to prohibit the removal of Confederate monuments, limit the right of
women to have an abortion, and force state courts to defy the U.S. Supreme Court’s

201S marriage equality ruling.>

State judges with a record of siding with legislators over voters

Judge Allison Eid recently replaced Justice Gorsuch on the 10th Circuit Court of
Appeals, which hears appeals from Colorado, Kansas, New Mexico, Oklahoma, Utah,
and Wyoming.** A former Colorado Supreme Court justice, Eid was the lone dis-
senter in a 2012 redistricting case.*® The Colorado Supreme Court upheld a lower
court’s redrawing of the state’s congressional districts after the legislature failed to
agree on new boundaries.* Justice Eid, however, sided with lawyers for the legislature,
who argued that the trial court should have approved other maps that happened to

favor Republican candidates.”’

President Trump nominated Minnesota Supreme Court Justice David Stras to a seat on
the 8th U.S. Circuit Court of Appeals, which hears appeals from Minnesota, Arkansas,
Iowa, Nebraska, Missouri, and the Dakotas.*® Justice Stras joined two rulings that
rejected legal challenges to a referendum on a state constitutional amendment to create

avoter ID requirement.”

One ruling, the Minnesota Supreme Court’s 2012 League of Women Voters Minnesota v.
Ritchie, rejected arguments from voting rights advocates that the language used in the
referendum was misleading.®® Although Justice Stras and the majority acknowledged

that the language did not “list all of the proposed effects” of the amendment, they
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allowed the amendment to go before voters.® In dissent, Justice Alan Page—the only
black justice on the court at the time—said the language was a “bait and switch” that

was “phrased to actively deceive and mislead.”®

In the other case, Limmer v. Ritchie, Stras and the court’s majority sided with the leg-
islature over the secretary of state in a battle over the title for the proposed voter ID
amendment referendum.® The court allowed the legislature to name the amendment,
despite state law clearly assigning that role to the secretary of state.%* The legislature
dubbed the amendment “Photo Identification Required for Voting,” failing to mention
the changes to voter registration and provisional ballots that the secretary of state sought
to include.%® Alliance for Justice noted that Stras, “a self-described textualist ... easily put
aside his commitment to textualism when it conflicted with the ideological goals of the

Republican Legislature.”*

Minnesota’s Democratic senators, Amy Klobuchar and Al Franken, have criticized the
administration for failing to consult with them on the Stras nomination, as past presi-
dents have done with home-state senators.” Sen. Franken expressed concern that Stras
“would place a high bar before plaintiffs seeking justice at work, at school, and at the

ballot box,” and he refused to support his nomination by returning a “blue slip.”*®

The blue slip rule is a long-standing tradition that requires senators to sign off on
nominees from their states.”” Recent Judiciary Committee chairs from both parties have
honored the rule, which helps ensure bipartisanship in lifetime judicial appointments,

but Senate Majority Leader McConnell has publicly called for ending it.”

Alabama officials who followed in Jeff Sessions’ footsteps

President Trump has nominated Brett Talley, who works on judicial nominations at
the Office of Legal Policy at the Department of Justice, to a district court in Alabama.”
Alliance for Justice said that the 36-year-old Talley “has less than three years of experi-
ence actually practicing law.””* Talley has come under fire for his inflammatory state-
ments about guns in the aftermath of mass shootings and his work on the Trump

administration’s response to the investigation of independent counsel Robert Mueller.”

When questions about Attorney General Jeff Sessions’ racism resurfaced during his
2017 confirmation hearing, Talley rushed to his defense.”* When Sessions was nomi-
nated to be a federal judge in 1986, a Republican-controlled Senate voted not to confirm
him after testimony about racist statements and due to a case Sessions prosecuted
against voting rights advocates in Alabama.” In a piece for CNN, Talley claimed that
Democrats were “slandering” Sessions.”® In another CNN article, he wrote that crit-
ics had not offered “a shred of evidence from the past three decades that Sessions is a

»77

racist,””” ignoring Sessions” hateful rhetoric about immigrants and votes against civil

rights legislation.”
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During the 2016 election, Talley wrote several pro-Trump pieces for CNN.” He wrote a
column after the election arguing that Trump should fill the empty U.S. Supreme Court
seat with Judge William H. Pryor Jr., a former Alabama attorney general who ruled to
uphold Georgia’s strict voter ID law in 2009.%°

Talley previously worked in the office of the Alabama attorney general, an office that
Jeft Sessions once held.®' Talley signed an amicus brief defending Virginia’s redistrict-
ing plan, which was struck down as an unconstitutional racial gerrymander.*> The
federal court’s ruling said that “the legislative record here is replete with statements
indicating that race was the legislature’s paramount concern in enacting the 2012”
redistricting map.*’ The court rejected arguments from Virginia, Alabama, and Texas
that the “packing” of black voters was justified by the state’s attempt to comply with
the Voting Rights Act, which requires states to ensure that voters of color can elect

their “candidate of choice.”%*

Another alumnus of the Alabama attorney general’s office, Judge Kevin Newsom, was
recently confirmed to the 11th U.S. Circuit Court of Appeals, which hears appeals from
Alabama, Georgia, and Florida.* After he worked for the Alabama attorney general,
Newsom successfully defended the state in a Voting Rights Act lawsuit.*

Another Trump nominee, Judge Liles Burke of the Alabama Court of Criminal Appeals,
has a record of affirming death sentences “even in cases tainted by racial discrimination
and cases involving defendants with intellectual disabilities,” according to the Alliance
for Justice.*” Burke also has a portrait of Confederate President Jefferson Davis hanging

in his chambers.®

6 Center for American Progress | Senate Rushing to Confirm Trump Judges Who Back Voter Suppression



Conclusion

Despite concerns about their ability to be impartial, and their histories of racial hostili-
ties and hateful rhetoric, Trump’s judicial nominees are moving through the Senate at

arapid pace. The Senate has confirmed more than twice as many judges as it had at this
point in President Obama’s first term.*” The Senate Judiciary Committee is also moving
faster on holding hearings for nominees: more than two dozen so far for Trump’s nomi-

nees, again nearly twice as many as President Obama at this point.”

President Trump and Senate Majority Leader McConnell have held up judicial con-
firmations as their most important achievement of the Trump era.”” Ronald Klain, a
columnist for The Washington Post, noted that “while President Trump is incompetent

at countless aspects of his job, he is proving wildly successful in one respect: naming
youthful conservative nominees to the federal bench in record-setting numbers.”> Many
of Trump’s nominees, including Texas district court nominee Jeff Mateer, have a record
of opposing civil rights for LGBTQ people and others. Mateer is a nominee out of Texas

who said that transgender students are “evidence of ‘Satan’s plan.”**

Taken together, the nominees put forth by the Trump administration show a troubling
hostility toward equal access to the ballot, particularly for communities of color, and a

dangerously callous disregard for certain communities over which they would preside.

Trump’s nominees, like all judges, would be charged with interpreting and enforcing

the Constitution. Voters may look to them to protect their right to participate in our
democracy, to access the ballot without obstruction, and to ensure that their votes are
counted. These nominees will decide when states violate the Voting Rights Act, the 14th
Amendment’s Equal Protection Clause, and other fundamental rights of our democracy.
Given the associations, policy positions, and past statements by many of these nomi-
nees, Americans are legitimately asking if these nominees can be expected to dispense
justice in a fair and equitable manner. If past is prologue, the answer is likely no. The
Senate should not confirm judges who cannot consider cases involving civil rights or
voting rights in a fair and impartial manner. Citizens should demand judges who will

protect the rights of all people, with no exceptions.

Billy Corriher is the deputy director of Legal Progress at the Center for American Progress.
Michele L. Jawando is the vice president for Legal Progress at the Center.
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