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Introduction and summary

On April 16, the Turkish people will vote on a package of constitutional amend-
ments passed by Turkey’s Parliament on January 21, 2017, that greatly expands
the powers of the presidency.

If the package passes the nationwide referendum, it will broaden and deepen the
de jure powers of the presidency, giving it authority over all executive branch
institutions, including the military. It would give the president the power to
appoint key senior-level judges and other judicial officials without parliamen-
tary—or any other—review. It would abolish the post of prime minister, with the
president assuming the powers of that office. And it would allow, under certain

circumstances, the president to serve three terms totaling just short of 15 years.

In short, Turkey’s long-standing parliamentary political system would be trans-
formed into something more appropriately called a presidential system, in which
an “executive presidency”' amasses unprecedented power in the hands of one
man. The referendum will take place amid the ongoing erosion of Turkish demo-
cratic institutions, freedom of speech, and political rights. Moreover, the referen-
dum campaign and the vote itself will be held under some of the least democratic

circumstances imaginable—namely, emergency rule.

The following are among the other significant features of the proposed new presi-

dential system that will be explored in the main body of this report:

* The president could shape the executive branch as he chooses, as long as
Parliament approves his budget for that purpose, and could hire or fire all senior

officials as he chooses, without parliamentary or other review.

* Bypassing Parliament, he would also be able to issue decrees with the force of
law in many areas of Turkish life, particularly regarding economic and social

concerns—unless Parliament acted to override the decrees.
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* Contrary to long-standing tradition, the president could be a member, even the
leader, of a political party, casting aside the notion of the presidency as a symbol

of national unity set above political parties.

When the president’s party holds a parliamentary majority, checks on presiden-

tial power would be virtually nonexistent.

* When the president’s party does not hold a majority, Turkish parties and institu-
tions would have to cooperate or risk government gridlock, even chaos—the
very conditions that current President Recep Tayyip Erdogan and the Justice
and Development Party, better known in Turkish as AKP, government claim

that the new system would prevent.

Turkey would be one of the few countries in the world to sever fully the elec-
toral tie between the head of government and the legislature; the United States,

Indonesia, and the Republic of Cyprus are among the other rare examples.

However, Turkey would be the only country in which the head of government
and the legislature could force one another into early elections and in which
both would always have to face election on the same day as the other; the presi-
dent would have the upper hand in this respect, as he could call elections at any

time, whereas Parliament would need to muster a three-fifths majority.

Parliament would lose some important powers under the new amendments,

though its legislation would still take precedence over presidential decrees.

Voters would be able to cast two meaningful votes instead of one—one for a
head of government, the president, and one for Parliament—and if enough vot-
ers split their tickets, Turkey could end up with a president of one party and a

Parliament controlled by another.”

On paper, the new structure would create a presidency with vast powers, but—
depending particularly on whether the president’s party controls Parliament—it
would be somewhat less powerful than the unfettered, one-man dictatorship

widely expected by Erdogan’s critics and possibly craved by Erdogan himself.

Voters will go to the polls knowing that a “yes” vote will significantly increase the
president’s already considerable power, fortify Turkey’s growing reputation for

authoritarianism, and further alienate Turkey from its NATO allies.
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Political background

President Erdogan first spoke favorably of a strong presidential system shortly after
becoming prime minister in 2003 and began to advocate for it ever more insistently
starting with his second prime ministry re-election campaign in 2011.% At that point,
his determination to run in Turkey’s first-ever direct presidential election—in which
the Turkish people, rather than the Parliament, would choose the president—in
2014 was already clear. Elected in August 2014 to a presidency already informally
strengthened by its direct electoral mandate, Erdogan intensified his advocacy to
further bolster presidential powers. Moreover, he built a de facto presidential system,
making clear that he—not his hand-picked successor as prime minister, Ahmet

Davutoglu—was the top decision-maker in Turkey and in the AKP.

In the campaign leading up to the June 2015 parliamentary election, the AKP
championed a presidential system, with Erdogan leading the charge. When

the party failed to win a parliamentary majority in the subsequent vote, many
blamed the loss on the AKP’s focus on the presidential system and on Erdogan’s
high-profile, partisan role.*

With no parliamentary majority having emerged following the June vote, Erdogan

called for new elections to be held in November 2015.° In the campaign for these “do
over” elections, conducted amid the resumption of fighting in Turkey’s long-running
Kurdish conflict, the AKP de-emphasized the presidential system, and Erdogan kept
an unusually low profile. The AKP then regained its outright parliamentary majority,

allowing Erdogan to resume his de facto empowered presidency.

Despite the win, the AKP majority that emerged from the November election—317
seats, roughly 58 percent of the 550-seat Parliament—was insufficient directly to
pass a constitutional amendment, which requires 367 votes in Parliament, or to

put proposed constitutional changes to a referendum, which requires 330 votes

in Parliament.® With the other three parties in Parliament openly opposed to a
presidential system, Erdogan’s hopes for formalizing a strong executive presidency

appeared distant.

3 Center for American Progress | Erdogan’s Proposal for an Empowered Presidency



Then came the failed coup attempt on July 15, 2016. In its immediate aftermath,
Erdogan’s popularity temporarily soared in the polls and, for the first time, surveys
showed a narrow majority of the public in favor of a presidential system.” The
failed coup also brought emergency rule to Turkey, making Erdogan a virtual
dictator, able to rule by decree with little reference to Parliament or the courts.
Whatever one thought of his decisions, the coup and subsequent state of emer-
gency left Erdogan as Turkey’s unassailable leader, perhaps making a formalized

presidential system seem more familiar, or even inevitable.®

Some three months after the coup attempt, the prospect of a constitutional change
to strengthen the presidency re-emerged.” On October 11,2016, in a surpris-

ing speech to his parliamentary group, Devlet Bah¢eli—the long-time leader of
Turkey’s right-wing Nationalist Movement Party, or MHP—called for a refer-
endum on a presidential system. The current situation amounted to a de facto
presidential system, he said, so the issue should be brought before the people in a
referendum simply for the sake of putting it to rest.'’ A week later, he went further,
implying he could, in fact, endorse amendments based on a presidential system,

provided that the MHP’s “principles and sensitivities” were taken into account."

Bahgeli had made opposition to a presidential system the centerpiece of both

of the MHP’s 2015 parliamentary campaigns, so his October 11 speech electri-
fied the political environment and visibly galvanized Erdogan and his circle into
action. With 40 seats in Parliament, the MHP could potentially provide the votes
that the AKP needed to bring constitutional amendments to a referendum, and

the AKP pounced on the opportunity.

The AKP’s comfort in working with the MHP was buoyed by two factors. First,
the two parties had worked together as de facto partners during the brief period
when the AKP lacked a parliamentary majority in 2015, between the June and
November elections."? Second, MHP leader Bahgeli seemingly owed Erdogan a
favor. Earlier in 2016, Bahgeli had faced a party revolt over the MHP’s poor per-
formance in the 2015 elections. The MHP rebels sought to hold a party congress
that would almost certainly have led to Bahgeli’s ouster from the party leadership.
Bahgeli resisted in the courts and, for a time, legal confusion prevailed as differ-
ent judges gave conflicting rulings as to whether the MHP must allow a party
congress. Correctly or not, a widely shared perception emerged that the judges
who ruled in Bahgeli’s favor did so at Erdogan’s behest and that Bahgeli owed his
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job to Erdogan’s intervention in the judicial system.'® Events following the July 15
coup attempt seemed to sustain this hypothesis, as at least one judge who ruled
against Bahgeli and in favor of the party congress was purged, while judges and
members of the Supreme Election Board who had supported Bahgeli’s side in the
dispute survived, seemingly certifying their pro-Erdogan credentials."

By late October, Erdogan and the AKP had produced a schematic draft—prob-
ably well in the works before October 11—and begun to negotiate it with the
MHP." As noted, the AKP has 317 parliamentarians, but one of them, as speaker
of Parliament, was precluded from voting. Thus, the AKP needed votes from at
least 14 MHP parliamentarians in order to reach the 330-vote level —60 percent
in the 550-seat Parliament—in order to win passage and set up a referendum. The
rest of the parliamentarians—all members of the secularist, center-left Republican
People’s Party, or CHP, and the Kurdish-rights-focused Peoples’ Democracy Party,
or HDP—were presumed to be staunch opponents of the presidential system.'®

A 21-article amendments package was formally introduced in Parliament on
December 10. The entire AKP parliamentary caucus sponsored the bill that
introduced the amendments. Per prior arrangement, MHP parliamentarians did

not co-sponsor."”

The Parliamentary Constitution Committee began consideration of the package
on December 20 and approved it on January 3, 2017; the committee made only
marginal changes, including the elimination of three noncritical articles, reducing

the size of the package to 18 articles."

Following committee approval, Bahgeli made clear that he would both vote for
the amendments package in Parliament and, presuming passage there, support its

passage in the national referendum."

Full parliamentary debate began on January 9, 2017, and was initially expected

to last a month. Instead, plenary debate and voting were completed in 13 days,
thanks to a rigorous process imposed by AKP parliamentary leaders. According
to one source, Parliament spent 129 hours and 12 minutes debating and voting—
approximately 10 hours per day.”® Per parliamentary practice, members voted
twice on each of the 18 articles and then once on the entire package. The timing
of the votes was nontraditional, however, with most of them taking place late at
night, many well past midnight.*'
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Opposition members of Parliament, or MPs, vigorously protested the limited time
for consideration of such a significant set of amendments. The opposition was fur-
ther enraged when the rule requiring secret voting on constitutional amendments
was repeatedly violated, allowing AKP leaders to make sure their members were
voting “correctly.”* Fights broke out repeatedly in Parliament, with some draw-
ing blood. In one case, a CHP parliamentarian was wrestled to the ground, her
prosthetic arm ripped from her shoulder.* Adding to the emotion of the proceed-
ings was the absence of the HDDP, the 47 remaining members of its parliamentary
delegation boycotting in protest of the early November arrest of the other 12

members on terrorism-related charges.**

On January 21, the vote on final passage garnered 339 “yes” votes, just nine over the
required threshold.*® Assuming all 316 eligible AKP MPs voted “yes,” that meant
they were joined by only 23 of the 39-person MHP caucus, with 16 MHP MPs
refusing to join their party leader in supporting the measure. The MHP caucus had
shrunk from 40 to 39 members in mid-November with the party’s expulsion of Umit
Ozdag, a rival and bitter critic of Bahgeli’s and a vocal opponent of the presidential
system. Ozdag remains in Parliament as an independent MP.? Thus, 17 members of

the MHP’s originally 40-MP caucus apparently voted against the package.

The votes for final passage were perhaps a bit fewer than expected, as the 36
article-by-article votes fell that low in only one instance—albeit on arguably the
most important article, the one listing the president’s proposed powers. The other
35 votes all hit the 340 mark, with most in the 340-343 range.”’

Following the emotional parliamentary sessions and votes, CHP leader Kemal
Kiligdaroglu announced that he would appeal the vote to the Constitutional
Court on the basis that it had not been conducted in the required secret manner.
Little was expected from this case, however, and Kiligdaroglu ultimately decided

not to follow through with it.**

A referendum on the package will be held April 16.”° Turkey will almost cer-
tainly still be under emergency rule,*® as has been the case since July 21, 2016,
and this is likely to skew the vote—expected to be close—toward “yes.” Indeed,
there are already reports of police interference targeting those campaigning

against the amendments.*!
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The details of the proposed
presidential system

The following section highlights the most important changes proposed in the
amendments package, examines their likely implications for future Turkish gov-
ernance, and considers some of the unexpected ways in which they could pos-
sibly play out. It is not, however, an exhaustive review of every change proposed

in the 18-article package.

One school of thought contends that the details of the amendments make little
difference, as President Erdogan intends to govern as an authoritarian regardless
of what the law says; that he has ignored or manipulated constitutional practice
in the past;** and that he will do so again. While there is merit to this argument,
the analysis below treats the contents of the amendments package seriously,
without questioning whether implementation would indeed follow the letter of

the proposed laws.

There are at least three good reasons for taking the text seriously. First, the
amendments provide insight, however inexact, into Erdogan’s conception of a
presidential system, the MHP’s bottom-line requirements, and both Erdogan’s and
the MHP’s sense of what the Turkish electorate would find acceptable. Second,
should the amendments package pass, its terms may apply for many years beyond
the Erdogan presidency. The current constitution came into force more than 34
years ago; although it has been repeatedly amended, most of its original provi-
sions still apply. Third, and finally, there remains the possibility that the new rules
indeed will be scrupulously observed by all parties, including the president.

Enhancing presidential power

Even prior to passage in a referendum, the amendments package represents a path-
breaking development for Turkey and a triumph for Erdogan. With the package,
Erdogan has taken a significant step toward realizing his goal of a strong presidential
system of government, moving Turkey away from the parliamentary system that has

ruled it since 1950, with the exception of periodic military rule.* Turgut Ozal and
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Siileyman Demirel—Ilike Erdogan, former prime ministers subsequently elevated
to the presidency—each advocated “a presidential system,” but neither developed
a specific proposal, much less had it introduced and passed in Parliament.** Actual
passage of Erdogan’s amendments package in a public referendum would be historic

and mark a dramatic change in Turkey’s system of governance.

Erdogan has often spoken of introducing a presidential system in the context of
a new constitution. The goal of a new constitution has thus far eluded Erdogan,
but the amendments package would have a transformative impact on the old

constitution.

As it stands, the package consists of 18 measures, or articles, that revise or repeal
76 articles, or 43 percent, of the 177 articles in the Turkish Constitution.* Most
of these changes serve the purpose of enhancing the president’s power. In that

regard, the four changes that most dramatically alter Turkey’s long-standing sys-

tem of governance are as follows:

* Abolition of the prime ministry. The president would absorb all current respon-
sibilities and prerogatives of the prime minister, thus becoming head of gov-
ernment as well as head of state. This is the most significant structural change
proposed in the amendments package and the one from which many of the
others flow. The president would retain and add significantly to the substantial

powers already accorded to him under the current constitution.*

Presidential power of decree. The most significant new power the proposed
amendments would accord the executive branch—that is, beyond those already
inherent in either the presidency or the prime ministry—is the president’s right
to issue a decree—kararname—with the force of law. One might have expected
the package to include an unlimited power of decree for the president, as is the
case under the state of emergency currently in force in Turkey. In fact, the presi-
dent’s decree power is not unlimited under the proposed amendments—the
limits are discussed in the next section—but it is considerable. In the absence of
parliamentary action, the president would have wide scope to issue decrees with

force of law on social, economic, and even political issues.

* A party-based presidency. Under the proposed system, the president can be a
member or leader of a political party—a major break from Turkish tradition.
Presently, the president is required to resign from his party upon taking office

and expected to remain neutral and above party in the conduct of his office.””
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Erdogan particularly values this change to a party-affiliated presidency and has
long pushed for it. It would formalize the current, de facto situation in which

Erdogan all but openly identifies with, and dominates, the AKP.**

Reinforced presidential control of the judiciary. The amendments package
would reinforce the president’s growing control of the judiciary, potentially to
the point of total dominance. His influence would be exercised most directly

on the two most important judicial bodies: the High Council of Judges and
Prosecutors—in Turkish, Hakimler ve Savcilar Yiksek Kurulu, or HSYK—
which governs the judicial profession in Turkey (see text box below); and the
Constitutional Court, which is both the interpreter of the Constitution and the
court that tries alleged crimes committed by senior officials. Presidential appoint-

ments to the judiciary would not be reviewable by parliament or any other body.*

Under the proposed amendments, the president would appoint six of the 13
HSYK members and parliament would appoint the other seven. If the presi-
dent’s party controlled Parliament, therefore, the president could end up,

through his influence over the party, effectively appointing all 13 members.

Under the current system, the HSYK has 22 members, with only four appointed
by the president, two appointed by the prime minister, and the remaining 16

elected by bodies within the legal profession. Thus, this key body would cease to
be primarily administered by the judiciary itself and would come fully under the

sway of political appointees.*

As the president already appoints the vast majority of Constitutional Court
judges, his relationship to that court would be little altered by the new system.
The main change is that the two slots on the court constitutionally reserved for
military judges would be eliminated once the incumbents complete their terms
or otherwise depart. As a result, the Constitutional Court would have only 15
judges, all civilian. As before, three would be appointed by Parliament, and the
remaining 12 would be appointed by the president.

Thus, of the combined 28 members of the HSYK and the Constitutional Court,
arguably the most important bodies in Turkey’s judicial system, the president
would appoint 18 and Parliament would appoint 10 under the proposed system.
With a majority in Parliament, the president could, in effect, appoint all 28
members. Meanwhile, the president would retain his current constitutional

authority to appoint several other senior judges and prosecutors directly.*!
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The HSYK’s importance

The HSYK regulates the judicial profession—judges and prosecu-
tors—by admitting new members to those professions, determining
assignments*? and promotions, imposing discipline when deemed
necessary, and speaking out on issues related to the judiciary. Presi-
dential dominance of the HSYK promotes presidential dominance of
the entire judicial system, since the HSYK decides who works where
and in what positions.*®

The HSYK's power over judicial appointments gives it influence over
many other parts of the government as well, including ostensibly au-
tonomous institutions in which the judiciary plays a role. For example,
the Supreme Board of Elections, which supervises all aspects of Turkey’s
elections, consists of judges and prosecutors elected by peers in two

of Turkey’s most important courts, the High Court of Appeals and the
Council of State; all of the peers are appointed by the HSYK or directly
by the president. Overall, increased control of the HSYK seriously rein-
forces the president’s power in the proposed system.

Passage of the amendments would cap Erdogan’s aggressive cam-
paign to assert full control over the judiciary. Following a dramatic
December 2013 corruption scandal that rocked the AKP govern-
ment—driven by investigations initiated by elements of the police
and the judiciary—Erdogan pushed restrictive legislation aimed at
reining in the HSYK's autonomy and laying the groundwork for the
election of pro-Erdogan judges as members of the HSYK in 2014.4
This, in turn, created the basis for an internal HSYK crackdown on
judges and prosecutors believed to be Giilenists, or followers of the
semi-secretive religious movement that Erdogan argued had infil-
trated the judiciary and orchestrated the corruption allegations.

Under the proposed amendments, it should be noted, the HSYK's
name also would be shortened simply to Council of Judges and
Prosecutors, or HSK—the word “High,” or “Yiiksek” in Turkish, being
eliminated.*

Other key changes and continuities in the proposed system

Although perhaps less fundamental than the four changes in governance cited

above, several other proposed changes related to the presidency also merit

notice. These include:

Removing the president.* Under the current constitution, the president can be

impeached only for “vatana ihanet,” or “high treason.”*” A petition by one-third

of all MPs is necessary to initiate this process; a vote by three-quarters of MPs is

required for the president’s actual removal.

With the proposed amendments, the president would be liable for removal for a

wider array of crimes, but the process of achieving his actual removal would be

complicated and not fully in the hands of the Parliament.
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The crimes for which a president could be removed under the proposal are the
same as those that currently make a citizen ineligible to run for Parliament—
bribery, corruption, theft, and the like.* Significantly, governance-related abuse
of power does not seem to be a cause for removal.* Thus, it is not clear what
recourse Parliament would have if the president were to refuse to implement its

laws or abide by court decisions.

To pursue removal of a president, a majority of MPs would have to propose to
open an investigation, or sorusturma, into an alleged crime. Following discussion
lasting no more than a month, three-fifths of MPs would have to vote actually to
open the investigation.”” A commission of investigation would then be appointed,
and, following the commission’s report, two-thirds of MPs would have to vote to
send the president to the Supreme Court for trial.*' If convicted by the Supreme

Court, the president would be removed from office.

Even after leaving office, a president would remain liable under this procedure,
provided the crime investigated is alleged to have been committed during his term
in office—meaning, it appears, only during his presidency. Crimes committed
while serving in offices prior to becoming president do not seem to be covered by
this provision—an important point given the corruption allegations made against
then-Prime Minister Erdogan in 2013.

Executive branch structure and appointments. The president would have the
right to establish or eliminate ministries, as well as determine their authorities,
responsibilities, and structure. The president would also make all executive branch
personnel appointments—including “one or more” vice presidents, Cabinet min-

isters, and other senior officials—all without any review process.*

Further civilianization. President Erdogan has used his authority during the state
of emergency following the coup attempt to strengthen his grip on the military,
particularly by bringing the military chain of command under the authority of
the Ministry of National Defense and by bringing military schools under the
purview of the Ministry of National Education. Previously, the military was
under the prime minister and the president—not the defense minister—and

controlled its own education system.
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Several other measures included in the amendments package would complete this
process of enhanced civilian control of the military, downgrading the military’s
ability to influence civilian life. Under the proposed new system, for example,
performance of military service would no longer be a requirement for parliamen-
tary candidates. And, as noted, the two constitutionally mandated military judges
would be eliminated from the Constitutional Court. All military courts would

be abolished, except those with the sole purpose of internal military discipline.
The military, for the first time, would also be subject to investigation by the State
Supervisory Council, an Inspector General-like institution appointed by and
attached to the presidency—an important step that would put the military on par

with other executive branch agencies.

The constitutional article allowing for the possibility of martial law would be
repealed.’* This was probably done for symbolic reasons, to remove any hint of a
prospective return to military rule. Textually, the constitutional article on mar-
tial law does not confer special powers on the military; rather, it confers them
on the government, and they are the same authorities it confers on the govern-

ment for states of emergency.>

Limits on presidential power in the proposed system

The amendments package would grant tremendous power to the presidency, but
there remain some limits. Below are some of the ways in which presidential pow-

ers are modified in the prospective new system.

Restraints on the presidential right of decree. One might have expected the
amendments package to include an unlimited power of decree for the president,
as is the case under the emergency rule currently in force in Turkey. In fact,

the president’s decree power is considerable but not unlimited. In the absence
of parliamentary action, the president would have wide scope to issue decrees
with force of law on social, economic, and even political issues. But presidential
decrees could not overturn or contradict existing laws passed by Parliament

or limit basic freedoms guaranteed in the constitution. Decrees also could not
touch on the many areas where the constitution specifically requires a law—or
kanun—passed by Parliament.*® Moreover, Parliament could pass laws that
modify or overturn presidential decrees. Thus, at least on paper, Parliament

would remain the ultimate law-making body.
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Presidential decrees also could be appealed to the Constitutional Court.*” Recent
experience suggests that Constitutional Court judges tend to back the president—
especially the president who appoints them. And on at least two occasions, Erdogan
has simply ignored Constitutional Court rulings he disliked.*® Indeed, if the amend-
ments package passes into law, courts are likely to be less of a check on the executive
branch in the future. Still, their formal authority would be intact, leaving open the
possibility that they might reassert their prerogatives in the future.

More executive-legislative separation. Contrary to what the opposition some-
times claims,* the proposed new system would increase the separation between
the executive and legislative branches. For example, Cabinet members would no
longer be allowed to serve in Parliament; a legislator appointed to the Cabinet

would have to resign his parliamentary post.®

Also, the executive branch would not be allowed formally to propose legislation,
except for the budget; the legislature would have to initiate all legislation, other
than the budget bill. In practice, the president would almost certainly propose
legislation via parliamentarians of his own party. However, the current system, in
which Cabinet ministers who are also MPs introduce legislation on behalf of their

ministries, would come to an end.®!

Traditional title prevails. The president would continue to be referred to by
the traditional title “Cumhurbagkan,” reportedly a concession to MHP leader
Bahgeli, who felt strongly about the matter. While Erdogan was known to have
preferred the title “Bagkan,” which connotes greater authority, the AKP’s reli-
ance on Bahgeli’s parliamentary support gave the MHP leader leverage.® In
advocating for a strong presidency, Erdogan always used the term “Bagkanlik,”
or Bagkan-based, system, but that term is not used in the amendments package

or the official supporting documents.®

The term bagkan does appear in one place in the amendments package, where it
says, “The President represents the unity of the Turkish Republic and the Turkish
Nation in his role as Chief of State [Devlet baskani].”** This would replace current
wording, which speaks of “his role as Head of State [ Devlet bag1].”* The former
title perhaps connotes the greater authority the president would have under

the new system, but its usage does not appear to carry legal implications in this
context, as it seems to refer to the symbolic role of the president. It also does not

appear elsewhere in the package in reference to the president.
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Pledging fealty to former President Mustafa Kemal Atatiirk. The presidential oath
of office remains unchanged, including the pledge to “safeguard ... the principles
and reforms of Atatiirk, and the principles of the secular republic.”® Erdogan
generally downplays the legacy of the secularist founder of Turkey—a preference
reflected in recent changes to school curricula®—but has stopped short of chang-
ing the presidential oath of office in order to do that.%® The parliamentary oath,
with its similar formulation, is also left unchanged.

From a political standpoint, removal of the references to secularism and Atatiirk
would have caused a firestorm in Turkey and quite possibly alienated many poten-
tial “yes” voters, including many AKP voters who venerate Atatiirk. Keeping these
references in the oath anyway has little substantive impact; they do not impede

Erdogan from taking whatever course of action he sees fit.

Veto power broadened slightly but remains restricted. As with the current con-
stitution, the president would not have true veto power—that is, the sort that

a legislature could overcome only by repassing a law with a supermajority—for
example, two-thirds in the United States. However, the amendments package
does raise the bar a bit for parliamentary passage of a bill that the president
sends back to Parliament for reconsideration. Under current law, Parliament
can simply repass the bill with a simple majority of a quorum, and the president
must promulgate it.” Under the proposed amendments, Parliament would have
to pass the bill with a majority of its entire membership, regardless of how many
members are actually voting—301 votes in the proposed 600-seat Parliament—

in order to force the president to promulgate it.”

Diminished power to call new elections. The president would lose the power

to dissolve Parliament with impunity under the proposed new system—a right
the presidency currently enjoys but which has never been invoked. Under the
proposed package, the president would retain the significant right to dissolve
Parliament, but not without consequence for the durability of his own presidency.

(see discussion on elections, and the Appendix, below)

In sum, the president would retain all the powers he holds under the current con-
stitution, except the right to dissolve Parliament with impunity, which has never
been used. In addition, the presidency would pick up all the powers of the prime
ministry, along with several new privileges. There are some limits on presidential
power—overall, the authorities fall short of the near-dictatorial power the presi-
dent enjoys under emergency rule—but the changes nevertheless consolidate

tremendous power in the empowered presidency.
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Duration in office: Third term possible

The new package would limit the president to two five-year terms, with one excep-
tion: If Parliament calls for early elections during his second term, the president

could run for a third term.

The new system is supposed to be fully phased in by November 2019, when
Turkey would hold simultaneous presidential and parliamentary elections.
Although Erdogan would have already completed one five-year term as president
under the current system, he would likely be deemed eligible to start afresh under
the new system, potentially allowing him to run for two more five-year terms.”!
Then, should Parliament call for early elections during his second term under the
new system—say, in the middle of his 10th year as president under the new sys-
tem—he would be eligible to run for another five-year term. Thus, if the political

stars align, Erdogan could potentially hold office until 2034.7

Executive-legislative relations:
One-man rule likely, power-sharing possible

Parliament would lose power in the proposed system in two major ways. First, the
president’s wide-ranging right of decree is certain to erode Parliament’s position
and prestige as the central lawmaking body in the land. The president would be
able to issue decrees quickly and decisively, overshadowing the slower and more
cumbersome parliamentary process, even if one party holds a decisive majority. If
Erdogan becomes president with an AKP majority in Parliament under the pro-
posed system, he is likely to be the primary legislator via decree, with Parliament

acting as a rubber stamp, fortifying his decrees by putting them into law.

Second, Parliament would lose leverage, in concrete terms, in its interface with the
executive branch. Parliamentarians could no longer put questions directly to the
head of government—the president—as they do to the current head of govern-
ment, the prime minister. In fact, they could not put oral questions to the leader-
ship at all. They would be limited to submitting written questions to ministers and
to the vice president or vice presidents. Granted, this would not be very different
from the current situation, in which Erdogan is the de facto head of government

but is beyond the reach of parliamentary questions.
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Parliament also would lose the right to pass censure motions against a minis-

ter, ministers, or an entire government.73 Via censure motions, Parliament can
currently fire a minister or bring down a government.” While such actions are
rare when one party forms the government and holds a parliamentary major-

ity, the power of censure carries a strong symbolic significance as a reminder of
Parliament’s ultimate centrality in the current system. Such a power would be
particularly important in a system where Parliament could be dominated by a
party other than that of the head of government, as could indeed happen under
the newly proposed system. That possibility probably explains why Erdogan seeks

to remove it from Parliament’s arsenal.

Despite losing the power of censure in the proposed system, Parliament would
retain the right to pursue legal action against a president, vice president, or

Cabinet minister suspected of committing a crime.

The amendments also include two nonsystemic but noteworthy changes regarding
Parliament. Its size would be increased from 550 to 600 seats,” and the minimum
age of an MP would be lowered from 25 to 18.7 The government's stated ratio-
nale for the former proposed change is Turkey’s population increase.”” No reason
is offered for the latter change. One can speculate that its purpose is to enhance

youth support for the amendments in the referendum.”

The proposed system would be unique among world governments in combining
the following characteristics: a strong president; no prime minister; always simul-
taneous presidential and parliamentary elections; and the ability of Parliament
and the president to dissolve one another and go to early elections. At least one
other European country, the Republic of Cyprus, has the first two characteristics,

but its electoral terms are fixed, without the possibility of early elections.

Perhaps the most intriguing aspect of the proposed new system is the prospect
that voters will cast two separate ballots for their leadership—one for president
and one for a party list of parliamentarians. Turks have previously voted only for
parliamentarian, with government formation determined by the number of parlia-
mentarians elected nationally by each party, as is the case in most parliamentary
systems. In 2014, Turks also began direct election of the president, though the
position, as currently constituted, is meant to be nonpartisan,” with the president
officially head of state, not head of government.* In his practice of the office,
Erdogan has largely ignored that restraint.
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It is safe to assume that, in crafting the proposed amendments, Erdogan envisioned
remaining president, buttressed by an AKP parliamentary majority, for years to
come. That indeed is what most people expect to happen, and Erdogan has many
formal and informal ways to advance that prospect. If that scenario does occur, one-

man rule would be the likely outcome.

Yet the proposed system opens the door to many possibilities that Erdogan has
perhaps not envisioned. Voters would presumably be able to vote for a president
and parliamentarian of different parties, creating the possibility of split tickets and
shared government, or “co-habitation.” Voters who separately elect their legislature
and head of government or powerful head of state—such as in the United States;
France; the Republic of Cyprus; and Israel, from 1996 to 2001—often opt for co-
habitation, which provides an automatic check on executive power.*' Israel actu-
ally abandoned the system of separate elections in 2001 because of the governance

complications it created and returned to a pure parliamentary model.

The framers of the new Turkish proposal came up with two unique features to
support the president should he lack a parliamentary majority. First, he could
rule by decree, as detailed above. The ability to issue decrees on social and
economic issues would be a significant new power for the executive branch in
Turkey. Even if Parliament had the votes to overrule the decree, the time-con-
suming legislative process could allow a decree to remain in force for some time

before Parliament could act.?

Second, the president could dissolve Parliament and call new parliamentary
elections at any time, unless he were formally under investigation for a crime.** If
Parliament refused to pass a law the president wanted, or if he feared Parliament
were about to take an action he opposed, the president could simply dissolve
Parliament. While the president already has that power under the current consti-

tution, it has never been invoked, as noted.

Under the proposed system, however, there is a significant deterrent to presiden-
tial use of the power of dissolution: Presidential and parliamentary elections must
always be held at the same time. Thus, by dissolving Parliament, the president is

also “dissolving” himself; he, too, would face new elections.

In addition, the president can normally only be elected twice; therefore, by call-

ing new elections, the president limits the potential duration of his presidency.**
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After a president is elected a second time, a presidential call for early elections
would mean an end to the incumbent’s presidency. Accordingly, a presidential
decision to call early elections in either term—particularly the second—would
never be taken lightly.

Parliament and elections. Under the proposed system, Parliament also could call
early elections with a three-fifths, or 60 percent, vote, triggering a simultaneous
parliamentary and presidential election. Electorally speaking, the presidency and

the Parliament are tied at the hip in the proposed system.

Therefore, if Parliament were disgruntled with a president, it could shorten his
term by calling early elections during his first term. If Parliament were to call early
elections during the president’s second term, however, the president could run for a
third term.® But were Parliament to call early elections during the president’s third
term, there is no provision for the president to run for a fourth. Thus, his third term
would be his final one, whatever its duration. Of course, to prevent Parliament from
calling early elections, the president would need the support of only two-fifths—40

percent—of the MPs plus one, which is likely to be a low bar in most circumstances.

It is theoretically possible that Parliament could sideline a president by calling a
series of early elections, but this turbulent scenario is unlikely for at least three
reasons. First, such a contrary Parliament is unlikely to be elected; in most cases,
someone sufficiently popular to be elected president would be able to count on

at least 40-percent-plus-one-seat “blocking” support in Parliament.*® Second, and
most importantly, by calling early elections, parliamentarians would be risking
their jobs, since they would also have to face the voters. Third, the fact that pen-
sions and certain other benefits for parliamentarians traditionally kick in only after
a Parliament has served two years®” has generally discouraged early elections in the

past—though it is not an absolute impediment, as shown in 2015.

Given the mutual disincentives, it seems likely that both the president and the
Parliament would normally want to serve their full terms. Even if the president’s
party does not control Parliament, the president and Parliament may prefer to find

a basis for cooperation, or at least coexistence, rather than go to new elections.
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What if? The June 2015 election under the proposed system...

To illustrate the point about disincentives, imagine if Turkey’s June 2015 parlia-
mentary elections had been held under the newly proposed system. To keep this
hypothetical consistent, assume that Erdogan had been elected president with 52
percent of the vote in a simultaneous presidential election in June 2015—as he

was, in reality, in August 2014.%

In the June 2015 parliamentary elections, the AKP won 258 out of 550 seats

in Parliament, or 47 percent—a plurality but not a majority.* Prime Minister
Davutoglu pursued a coalition with the second-place party, the center-left CHP, but
Erdogan created sufficient obstacles to a coalition such that Parliament was forced to
disband and go to new elections, per Erdogan’s preference.” Erdogan’s gamble paid

off, as the AKP regained its majority in new elections held in November 2015.”*

But what if a new parliamentary election had also required a new presidential elec-
tion, as would be the case under the newly proposed system? Would Erdogan have
risked that, particularly in the aftermath of an election in which he barely topped
the 50 percent threshold?> And even if Erdogan had felt certain that he personally
would win new elections, would he have been willing to end his first term in office
after just a few months, just for the sake of dissolving a Parliament in which his

party held a strong plurality but not a majority? Possible, but unlikely.

More likely, he would have at least tried to rule by decree, hoping that the

three opposition parties—constituting 53 percent of Parliament—would not
coalesce to pass laws objectionable to him or to overrule his decrees. To actually
pass legislation—such as the budget—Erdogan would have had to seek ad hoc
majorities with the help of non-AKP parliamentarians.” In such circumstances,
the president and Parliament might have no choice but to find a way to coexist

as comfortably as possible.

What about Parliament in the aftermath of the June 2015 elections? Would MPs
have sought new elections under the newly proposed system? The AKP could
have prevented dissolution, if it so chose, with its 40-percent-plus “blocking
majority,” but, lacking 60 percent, it could not have initiated elections on its own.
The actual Parliament elected in June 2015 did have to go to new elections, not
because of an affirmative choice to do so but because it failed to form a govern-

ment within the constitutionally allotted time frame.
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Under the proposed system, there would be no formal coalition formation and
no vote of confidence; thus, there would be no automatic triggering mechanism
requiring dissolution of Parliament and new elections. Only an affirmative vote by

60 percent of Parliament or a presidential decision could force early elections.

AKP spokesmen praise the fact that the new system would not entail coalition
formation.”* However, the lack of an agreed-upon coalition could necessitate ad
hoc legislative coalitions or produce a legislative stalemate in which the only “leg-
islation” comes in the form of presidential decrees. Or it could produce a situation
in which a Parliament at odds with the president manages to override presidential

decrees and seize the initiative from him.

The prospect of ticket splitting

The likelihood of a divided government would mainly be determined by the mood
of the electorate. Simultaneous presidential and parliamentary elections mean that
ballots cast for both institutions would reflect the same moment in political time,
probably increasing the chances that voters would cast their ballots for presidential
and parliamentary candidates of the same party. Reinforcing this likelihood are two
other factors. First, party loyalty is quite strong in Turkish political culture. Second,
in voting for Parliament, Turks vote for a party list rather than an individual—unless
voting for an independent candidate or a write-in; thus, voters are unlikely to split

their ticket based on affinity for an individual parliamentary candidate.

Ticket splitting, however, could appeal to voters who are determined to establish

checks and balances—Ilimiting the influence of a newly empowered president, for
example—or who are particularly enthusiastic about a certain presidential candi-
date but generally favor a different party’s parliamentary list. Only experience will

tell how voters choose, if the proposed system is indeed implemented.

The proposed electoral system’s design seems to create an opening for a party that
significantly reflects voter sentiment and can work with the president yet is also
capable of independence from him. Given Erdogan’s dominance, this would point
to a classic center-right, traditionalist but secular party—the sort that dominated
Turkish politics throughout most of the 1950-2002 period.” No such party of

consequence currently exists, however.
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From old to new

If the referendum passes, the transition to the new system would be capped with
elections—for both president and Parliament—on November 3, 2019, which
would mark the end of the current Parliament’s four-year term. If the current
Parliament were to call early elections prior to that date, the double election and

the new system would begin with those early elections.”®

Some elements of the new system would go into force prior to the elections,
however. For example, the president would be able to join a political party as soon
as the referendum is passed,”” and the new HSYK—renamed simply HSK**—
would become operative 40 days after results of the referendum were published.”
Parliament and the president are supposed to lay the legal groundwork for the new
system within the first six months after passage of the referendum.'® Although it’s
not explicitly stated in the text, it appears that the prime ministry and the current
form of the Cabinet would disappear—and that the vice presidency would be
established—only after the double election.

Foreign policy implications

The proposed presidential system would offer certain advantages in the conduct of
foreign policy. With the elimination of the prime ministry, the president would be
clearly in charge of foreign policy decisions, aided by a foreign minister appointed
by and directly responsible to him. Foreign governments might also welcome an
end to the uncertainty that can result when a constitutionally empowered prime
minister and a politically empowered president—such as Erdogan or, for a time,

Ozal—vie for foreign policy dominance.

Meanwhile, Parliament’s current role in foreign policy would continue under the
new system. Parliament would remain the authority for declaring war, ratifying
international treaties, and both authorizing the stationing of Turkish armed forces

abroad and allowing foreign forces to be stationed in Turkey."*!

Implementation of the presidential system would likely create problems in rela-
tions with the West, however. First, the diminishing of Parliament’s status in favor
of an exalted presidency could well have the effect of distancing Turkey from

the European Union, where virtually every country has a Parliament-dominant
system. Turkey’s Parliament-based system has tended to make it feel more famil-

iar to Europeans; under the proposed system, that might cease to be the case.
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Admittedly, this possibility may be of decreasing concern to Erdogan—and Turks
generally—as Turkey’s EU membership prospects fade.'” Second, the new system
is certain to be seen as less democratic than the previous one, and thus it is likely
to alienate Turkey from the United States and others in NATO, which views itself

as an alliance of democracies.

Likelihood of the referendum’s passage

For many years, polls showed the Turkish electorate to be decidedly against a pres-
idential system in the abstract. In more recent times, opinion has been divided.
With the introduction of the proposed new system on December 10 of last year
and its passage by Parliament on January 21, voters finally have a specific proposal

to which to react, and it is difficult to predict how public sentiment might shift.

Most voters will see the referendum as a referendum on Erdogan himself'*—as was
widely considered to be the case with the last constitutional amendment referen-
dum in 2010"**—but some will no doubt vote on the substance of the issue. Most
polls indicate a near dead heat is in the offing. One private poll showed a plurality of
respondents to be comfortable with the idea of eliminating the prime ministry but

a majority of respondents unhappy with the notion of a party-affiliated president
able to bypass Parliament with decrees.'® Traditional MHP voters are likely to be a
decisive element in the referendum, with polls showing a majority of them currently

resistant to MHP leader Bahgeli’s endorsement of the amendments package.'®

The AKP’s dominance of the media and state institutions is certain to be an
important factor, especially since the campaign and referendum will take place
under emergency rule. Given Erdogan’s determination to achieve a presidential
system, one can assume that he will draw on every resource available to him to

achieve passage; failure would be a powerful blow to his prestige.

Concerns about the fairness of the campaign already abound among those opposing
the amendments. As noted, there have been reports of police interfering with and

even arresting some anti-amendments campaigners.'”’

Opponents have also taken
strong exception to Turkish government officials, from Erdogan on down, asserting
that those who vote “no” will be on the same side as the “terrorists”—that is to say,
the Kurdistan Workers’ Party, or PKK, and the Giilenists, known as the Fethullahist
Terrorist Organization, or FETO, in government usage. At one point, backlash
against that charge led Prime Minister Binali Yildirim to clarify that the government
does not consider referendum opponents to be terrorists.'® Nevertheless, Erdogan

and other government spokesmen have continued that line of attack.'”
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Conclusion

The new system would endow the Turkish president with more power than any
civilian leader has enjoyed in that nation since the end of Ismet Inénii’s presidency
in 1950. If the referendum passes, Erdogan wins the presidency, and the AKP

wins a parliamentary majority again in 2019, one-man rule is very likely. From

a distance, this may not seem very different from the current situation. After all,
President Erdogan already effectively combines the offices of president and prime
minister. The official prime minister, Binali Yildirim, appears to be slavishly obedi-
ent to Erdogan’s will and was put in his position by Erdogan for that very purpose.

Likewise, AKP parliamentarians follow Erdogan’s lead.

However, in addition to the institutionalization of the empowered presidency,
the onset of the new system would complete the profound transformation of two
major institutions of the Turkish state: the judiciary and the military. Both of
these once autonomous institutions—the two strongest pillars of the Atatiirkist
system—would now be firmly under the president’s thumb. Erdogan’s takeover
of those institutions was already well underway before the constitutional amend-
ments were introduced, of course. But with emergency rule and potential passage

of the amendments package, that process would be complete.

In sum, the amendments would endow the president and the executive branch
with far more power than provided by the current Turkish Constitution, at least in
normal times. However, the president would not have the near-dictatorial author-
ity that he currently holds under emergency rule—there would be judicial review,
a potentially louder parliamentary voice, and some limits to the scope and appli-
cability of presidential decrees. Erdogan may have wanted to enshrine something
close to his current authorities under the state of emergency, but he accepted a

presidency that, in most cases, would be very powerful but not quite unassailable.
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The prospect of ticket splitting offers some hope for checks and balances to presi-
dential power, but only if the elections are conducted in a manner that allows all
parties to get their message out, unimpeded by the government. The possibility
of divided government has been overlooked in most analyses of the amendments
package, probably because most people assume that Erdogan and the AKP will be
returned to power or will find ways, legitimate or not, to make sure they remain in
power. Still, in a free and fair election, it is possible to imagine scenarios in which
Erdogan or the long-ruling AKP might not come out on top. More importantly, a

constitution must endure and be more than a vehicle for any one political moment.

Whatever the system, Parliament will struggle to fulfill its role as representative of
the people until parliamentarians are truly beholden to voters for their jobs, rather
than to party leaders. Under the current system, virtually every candidate—as
well as his or her district assignment and placement on the ticket—is chosen by
the party leader rather than by primary and then faces election based on party-
list, rather than single-candidate, voting.''® Changing that element of the current
system would make Parliament far more independent and Turkey far more demo-
cratic, whether in the current system or in the one envisioned in the proposed

amendments package.

An up-or-down referendum on the entire amendments package will be held April
16, and the vote is likely to be close. Based on a recent survey, the odds of winning
a referendum would be much greater had Erdogan been content simply to take
over the prime minister’s responsibilities and assume unassailable dominance of
the executive branch, including the military, while forgoing the idea of presidential
decrees. However, the power to issue decrees is central to Erdogan’s concept of

what a strong presidency should be.

Should the referendum pass, Turkey will have its first presidential system in
nearly seven decades,'"! and, should the inaugural 2019 elections go as he
anticipates, Erdogan will have achieved his long-held dream, putting himself in
position to institutionalize his political dominance, with the prospect of ruling

for another generation.
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Appendix

A new Turkey: Parliamentary and presidential options
regarding legislation, decrees, and early elections,
based on proposed constitutional amendments

I.  Parliament in first presidential term (president, who can be elected only
twice, heads Party A)

a. Party A wins 60 percent or more of MPs. Likely implication: One-man
presidential rule, as Party A MPs carry out president’s legislative will.

Party A has votes to call for early elections but no incentive to do so.

b. Party A wins more than 50 percent of MPs but less than 60 percent of
MPs. Likely implication: 1) one-man presidential rule, as Party A MPs
carry out president’s legislative will; or 2) Party A has sufficient votes to

prevent opposition party or parties from forcing early elections.

c. Party A wins 40 percent to 50 percent of MPs. Likely implications:
1) neither Party A nor the opposition has sufficient votes to force new
elections; 2) president rules by decree and can seek ad hoc coalitions to
pass laws in Parliament; or 3) president at risk that opposition party or

parties could override the decrees by passing legislation.

d. Party A wins less than 40 percent of MPs. Likely implications:
1) president rules by decree; 2) opposition party or parties can pass
overriding legislation; or 3) opposition party or parties can call for new

elections, forcing the president to end his term prematurely.

e. Ifpresident calls for new election, simultaneous new presidential and

parliamentary elections will be held.
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II. Parliament in second presidential term

a. Party A wins 60 percent or more of MPs. Likely implications: 1) one-
man presidential rule, as Party A MPs carry out president’s legislative
will; or 2) president can conspire with Party A parliamentary group to
have Parliament call for early elections, thus allowing the president to

run for a third term.

b. Party A wins more than 50 percent of MPs but less than 60 percent of
MPs. Likely implications: Same as I-B.

c. Party A wins 40 percent to 50 percent of MPs. Likely implications: Same
as I-C.

d. Party A wins less than 40 percent of MPs. Likely implications:
1) president rules by decree; 2) opposition party or parties can pass
overriding legislation; or 3) opposition party or parties can call for new

elections, recognizing that the president could then run for a third term.

e. President legally can call for early elections, but doing so would bring his

presidency to a premature end.
III. Parliament in third presidential term
a. Party A wins 60 percent or more of MPs. Likely implication: Same as I-A.

b. Party A wins more than 50 percent of MPs but less than 60 percent of
MPs. Likely implications: Same as I-B.

c. Party A wins 40 percent to 50 percent of MPs. Likely implications: Same
as I-B.

d. Party A wins less than 40 percent of MPs. Likely implications: 1)
president rules by decree; 2) opposition party or parties can pass
overriding legislation; or 3) opposition party or parties can call for new

elections, ending the president’s term.

e. Same asII-E.
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Source information

The official name for the legislation that includes the amendments
package is “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina
Dair Kanun Teklifi 2/1504." This translates as “Proposed Law Concern-
ing Amendment to the Constitution of the Republic of Turkey 2/1504.
The text of the legislation is contained in a parliamentary report,
Parliament 26/legislative year 2, [report] number 447 [2017], avail-
able at https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss447.
pdf. This report contains a side-by-side comparison showing the
amendments package as submitted to Parliament and as it emerged
from the Constitution Committee, or Anayasa Komisyonu, on pp.
104-126; the latter is the form in which it Parliament passed it. The
report also contains the accompanying “Genel Gerekgesi,” or “General
Rationale,”on pp. 10-11, and the article-by-article explanations, or
“Madde Gerekgeleri,” on pp. 12—15, as submitted by the sponsors of
the legislation—in this case, the entire 317-member parliamentary
delegation of the ruling AKP, minus the parliamentary speaker. It also
contains the committee report on the legislation on pp. 16-45, as
well the views of the opposition on pp. 46-103.

Endnotes sourcing the proposed amendments package are based on
the texts contained in Parliamentary Report number 447, hereafter
referred to as PR/447.
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Turkey's constitution, as it currently exists, is cited frequently, primar-
ily in reference to the English text. | referred to the version found

at https://global.tbmm.gov.tr/docs/constitution_en.pdf. This
version includes all amendments except the most recent—regarding
parliamentary immunity—passed in 2016. This constitution, in its
original form, was passed by referendum in 1982. Previous constitu-
tions were issued in 1921, 1924, and 1961.

The Endnotes use the following abbreviations when referring to the
package and to the constitution:

AS: Amendments package as submitted

AP: Amendments package as passed in Parliament

TC: Turkish Constitution

The numbers following these abbreviations, set off by slashes, indi-
cate the referenced article. Regarding the proposed amendments,
only the articles are specified in citations; PR/447 page numbers will
not be cited in reference to the text of the proposed amendments.


https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss447.pdf
https://www.tbmm.gov.tr/sirasayi/donem26/yil01/ss447.pdf
https://global.tbmm.gov.tr/docs/constitution_en.pdf

Endnotes

1 There has been considerable polemic in Turkey as
to whether passage of the amendments package
would constitute a systemic change or even a regime
change. In light of the abolition of the prime ministry
and the significant increase in the authorities of the
executive branch, all of them concentrated in the
hands of the president, it seems appropriate to label
the system that would emerge from a “yes” vote as
a“presidential system” and to style the presidency
itself as an “empowered presidency”—the author’s
preference to the more commonly used “execu-
tive presidency.” In the “General Rationale” (Genel
Gerekge)” that accompanied the introduction of the
amendments in Parliament, no formal name was giv-
en to the system. Turkish officials now are referring
to it as a “presidential system” (“Cumhurbaskanligi
sistemi” or, occasionally, “Baskanlik sistemi”). See
PR/447, pp. 10-11. See also this paper, section “Tra-
ditional title prevails,” p. 13. After campaigning for
it for years as a “Baskanlik sistemi,” Erdogan himself
now refers to it as “Cumhurbagkanligi sistemi” and
insists it represents only a change of system but not
of regime. See Takvim, “Cumhurbaskani Erdogan'dan
onemli cagri,” February 18, 2017, available at http://
www.takvim.com.tr/guncel/2017/02/18/cumhur-
baskani-erdogandan-onemli-cagri. Some polling
suggests that his change of usage from “Baskanhk
sistemi” to “Cumhurbaskanhgr sistemi” has created
confusion among the electorate. It should be noted
that although the power of the presidency would be
vastly increased under the proposed system—and
that of Parliament reduced—Parliament would
retain significant formal power. See, for example, this
paper, section “Restraints on the presidential right of
decree,"p. 12.

N

One way to minimize the possibility of “co-habita-
tion"—control of the presidency and Parliament by
different parties—would be to require voters to check
just one box, a party choice, that would count for both
the presidential and parliamentary elections. Even
that approach would not be an absolute guarantee
against co-habitation, however. The voting system is
not specified in the amendments package. It would
be determined only when implementing legislation

is passed. However, the official “General Rationale”
accompanying the amendments package sent to
Parliament says that “the Legislative and Executive
branches will be chosen separately and directly by the
nation.” See PR/447,p. 11.

w

Hiirriyet, “Erdogan: Baskanlik sistemi benim arzumdur,”
April 20, 2003, available at http://www.hurriyet.
com.tr/erdogan-baskanlik-sistemi-benim-arzum-
dur-141506. At the time—2003—President Erdogan
said he considered both a presidential and a semi-
presidential system to be the “same thing,”and that
either was fine with him. He also said he considered
the American model “ideal” Regarding the 2011 cam-
paign, see, for example, Sabah, “Erdogan: Gonlimde
bagkanlik sistemi var,” June 6, 2011, available at http://
www.sabah.com.tr/gundem/2011/06/06/erdogan-
gonlumde-baskanlik-sistemi-var; Hiirriyet, “Erdogan:
Bagskanlik sistemi icin referanduma gidebiliriz, March
31,2011, available at http://www.hurriyet.com.tr/
erdogan-baskanlik-sistemi-icin-referanduma-gidebilir-
iz-17425147.

4 An Ipsos telephone survey conducted the day after
the election found that 49 percent of Turkish voters,
including more than one-quarter of AKP voters, felt that
Erdogan’s campaigning had damaged the AKP; only 36
percent of Turks thought it had helped. Moreover, 53
percent of Turkish voters, including 35 percent of AKP
voters, felt the election had put the idea of a presidential
system to rest. Ipsos Sosyal Aragtirmalar Enstitlsu, “2015
Genel Secim Sandik Sonrasi Arastirmasi, 8 Haziran 2015”
(2015), available at http://www.arastirmakutuphanesi.
com/wp-content/uploads/2015/06/Ipsos_SandikSonra-
si_CNNTURK-web2.pdf.

v

See, for example, Emre Peker, “Turkey’s President
Erdogan to Call Snap Election,’ The Wall Street Journal,
August 21, 2015, available at https://www.wsj.com/
articles/turkeys-president-erdogan-calls-snap-elec-
tion-1440167987.

(o))

TC/175.

~N

Private poll in the possession of the authors, August
2016.

e

See, for example, Soner Cagaptay, “The coup attempt
is bad news for Turkey’s democracy,” The Washington
Post, July 16, 2016, available at https://www.washing-
tonpost.com/opinions/global-opinions/the-coup-
attempt-is-bad-news-for-turkeys-democracy/2016/07
/16/8d357d28-4b64-11e6-bdb9-701687974517 _story.
html?utm_term=.3588fae7a8f5. See also Soner Cagap-
tay, “Turkey’s Troubling Turn,” Foreign Affairs, July 19,
2016, available at https://www.foreignaffairs.com/
articles/turkey/2016-07-19/turkeys-troubling-turn; Ece
Toksabay and Daren Butler, “Erdogan wants army under
president’s control after coup: Turkish official,” Reuters,
July 29, 2016, available at http://www.reuters.com/
article/us-turkey-security-idUSKCN1081HT.

)

See, for example, Ercan Gurses and Gulsen Solaker, “Tur-
key heads toward vote on stronger presidency, with
nationalist nod,” Reuters, October 18, 2016, available

at http://www.reuters.com/article/us-turkey-politics-
idUSKCN12I0N8.

o

Hiirriyet Daily News, “MHP calls AKP to end systemic con-
fusion by introducing own charter draft to Parliament,’
October 11, 2016, available at http://www.hurriyetdai-
lynews.com/mhp-calls-akp-to-end-systemic-confusion-
by-introducing-own-charter-draft-to-parliament-.aspx?p
agelD=238&nID=104837&NewsCatID=338.

Gurses and Solaker, “Turkey heads toward vote on
stronger presidency, with nationalist nod.” For a good
analysis of Bahgeli's cautious, elliptical statements, see
Akif Beki, “What lies beneath the MHP’s presidential
strateqy,” Hirriyet Daily News, October 20, 2016, avail-
able at http://www.hurriyetdailynews.com/what-lies-
beneath-the-mhps-presidential-strategy.aspx?pagelD=
4498&nID=105142&NewsCatlD=518.

N

Most notably, the MHP’s decision to cast blank ballots
in the final round of voting for parliamentary speaker
ensured that the AKP candidate would win and that the
CHP candidate would fall short. See Daily Sabah, "AK
Party candidate ismet Yilmaz becomes Turkey’s new
Parliament Speaker," July 1, 2015, available at https://
www.dailysabah.com/legislation/2015/07/01/ak-
party-candidate-ismet-yilmaz-becomes-turkeys-new-
parliament-speaker.

w

See, for example, Amberin Zaman, “Erdogan’s plans for
executive presidency firm up,” Al-Monitor, October 19,
2016, available at http://www.al-monitor.com/pulse/
fr/originals/2016/10/erdogan-turkey-plan-executive-
presidency.amp.html.

29 Center for American Progress | Erdogan’s Proposal for an Empowered Presidency


http://www.takvim.com.tr/guncel/2017/02/18/cumhurbaskani-erdogandan-onemli-cagri
http://www.takvim.com.tr/guncel/2017/02/18/cumhurbaskani-erdogandan-onemli-cagri
http://www.takvim.com.tr/guncel/2017/02/18/cumhurbaskani-erdogandan-onemli-cagri
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-benim-arzumdur-141506
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-benim-arzumdur-141506
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-benim-arzumdur-141506
http://www.sabah.com.tr/gundem/2011/06/06/erdogan-gonlumde-baskanlik-sistemi-var
http://www.sabah.com.tr/gundem/2011/06/06/erdogan-gonlumde-baskanlik-sistemi-var
http://www.sabah.com.tr/gundem/2011/06/06/erdogan-gonlumde-baskanlik-sistemi-var
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-icin-referanduma-gidebiliriz-17425147
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-icin-referanduma-gidebiliriz-17425147
http://www.hurriyet.com.tr/erdogan-baskanlik-sistemi-icin-referanduma-gidebiliriz-17425147
http://www.arastirmakutuphanesi.com/wp-content/uploads/2015/06/Ipsos_SandikSonrasi_CNNTURK-web2.pdf
http://www.arastirmakutuphanesi.com/wp-content/uploads/2015/06/Ipsos_SandikSonrasi_CNNTURK-web2.pdf
http://www.arastirmakutuphanesi.com/wp-content/uploads/2015/06/Ipsos_SandikSonrasi_CNNTURK-web2.pdf
https://www.wsj.com/articles/turkeys-president-erdogan-calls-snap-election-1440167987
https://www.wsj.com/articles/turkeys-president-erdogan-calls-snap-election-1440167987
https://www.wsj.com/articles/turkeys-president-erdogan-calls-snap-election-1440167987
https://www.washingtonpost.com/opinions/global-opinions/the-coup-attempt-is-bad-news-for-turkeys-democracy/2016/07/16/8d357d28-4b64-11e6-bdb9-701687974517_story.html?utm_term=.3588fae7a8f5
https://www.washingtonpost.com/opinions/global-opinions/the-coup-attempt-is-bad-news-for-turkeys-democracy/2016/07/16/8d357d28-4b64-11e6-bdb9-701687974517_story.html?utm_term=.3588fae7a8f5
https://www.washingtonpost.com/opinions/global-opinions/the-coup-attempt-is-bad-news-for-turkeys-democracy/2016/07/16/8d357d28-4b64-11e6-bdb9-701687974517_story.html?utm_term=.3588fae7a8f5
https://www.washingtonpost.com/opinions/global-opinions/the-coup-attempt-is-bad-news-for-turkeys-democracy/2016/07/16/8d357d28-4b64-11e6-bdb9-701687974517_story.html?utm_term=.3588fae7a8f5
https://www.washingtonpost.com/opinions/global-opinions/the-coup-attempt-is-bad-news-for-turkeys-democracy/2016/07/16/8d357d28-4b64-11e6-bdb9-701687974517_story.html?utm_term=.3588fae7a8f5
https://www.foreignaffairs.com/articles/turkey/2016-07-19/turkeys-troubling-turn
https://www.foreignaffairs.com/articles/turkey/2016-07-19/turkeys-troubling-turn
http://www.reuters.com/article/us-turkey-security-idUSKCN1081HT
http://www.reuters.com/article/us-turkey-security-idUSKCN1081HT
http://www.reuters.com/article/us-turkey-politics-idUSKCN12I0N8
http://www.reuters.com/article/us-turkey-politics-idUSKCN12I0N8
http://www.hurriyetdailynews.com/mhp-calls-akp-to-end-systemic-confusion-by-introducing-own-charter-draft-to-parliament-.aspx?pageID=238&nID=104837&NewsCatID=338
http://www.hurriyetdailynews.com/mhp-calls-akp-to-end-systemic-confusion-by-introducing-own-charter-draft-to-parliament-.aspx?pageID=238&nID=104837&NewsCatID=338
http://www.hurriyetdailynews.com/mhp-calls-akp-to-end-systemic-confusion-by-introducing-own-charter-draft-to-parliament-.aspx?pageID=238&nID=104837&NewsCatID=338
http://www.hurriyetdailynews.com/mhp-calls-akp-to-end-systemic-confusion-by-introducing-own-charter-draft-to-parliament-.aspx?pageID=238&nID=104837&NewsCatID=338
http://www.hurriyetdailynews.com/what-lies-beneath-the-mhps-presidential-strategy.aspx?pageID=449&nID=105142&NewsCatID=518
http://www.hurriyetdailynews.com/what-lies-beneath-the-mhps-presidential-strategy.aspx?pageID=449&nID=105142&NewsCatID=518
http://www.hurriyetdailynews.com/what-lies-beneath-the-mhps-presidential-strategy.aspx?pageID=449&nID=105142&NewsCatID=518
https://www.dailysabah.com/legislation/2015/07/01/ak-party-candidate-ismet-yilmaz-becomes-turkeys-new-parliament-speaker
https://www.dailysabah.com/legislation/2015/07/01/ak-party-candidate-ismet-yilmaz-becomes-turkeys-new-parliament-speaker
https://www.dailysabah.com/legislation/2015/07/01/ak-party-candidate-ismet-yilmaz-becomes-turkeys-new-parliament-speaker
https://www.dailysabah.com/legislation/2015/07/01/ak-party-candidate-ismet-yilmaz-becomes-turkeys-new-parliament-speaker
http://www.al-monitor.com/pulse/fr/originals/2016/10/erdogan-turkey-plan-executive-presidency.amp.html
http://www.al-monitor.com/pulse/fr/originals/2016/10/erdogan-turkey-plan-executive-presidency.amp.html
http://www.al-monitor.com/pulse/fr/originals/2016/10/erdogan-turkey-plan-executive-presidency.amp.html

14

See, for example, CNN TURK, “MHP’nin kurultay kararini
veren hakim Burhan Yaz ile Kozmik Oda hakimi Nihal
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veren-hakim-burhan-yaz-ile-kozmik-oda-hakimi-
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to work as of late March. Private email correspondence
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to Bahgeli’s October 11 speech. The final draft of the
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Parliament’s Constitution Committee, Mustafa Sentop,
projected in a statement on October 13, only two

days after Bahgeli indicated his readiness to bring the
presidential system idea to referendum. See Haberttirk,
“Mustafa Sentop>tan ‘baskanlik’ agiklamasi,” October 13,
2016, available at http://www.haberturk.com/gundem/
haber/1309926-mustafa-sentoptan-baskanlik-aciklam-
asi. It is not known what modifications, if any, the MHP
brought to the process of developing the amend-
ments. There have been intimations, however, that he
will be rewarded for his support with a senior-level
position in an Erdogan administration, possibly a vice
presidency—a new position to be established under
the amendments package. See Haber2e.com “Bahceli
cumhurbaskani yardimaisi olacak,” January 20, 2017,
available at http://www.haber2e.com/gundem/bahceli-
cumhurbaskani-yardimcisi-olacak-h28608.html.
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This allowed the MHP to maintain a symbolic distance
from the amendments package it helped produce. More
importantly from a political standpoint, it allowed the
MHP to avoid highlighting the party cleavage regarding
the package, as several MHP MPs would have refused to
co-sponsor even if asked by their party leader.

A side-by-side comparison of the text, in Turkish, as
introduced and as approved by the committee can be
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for substantive reasons was one that would have
allowed a set list of “alternate” MPs to move automati-
cally into vacancies created by deaths, resignations,
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ing that when the president represents the office of the
commander-in-chief of the armed forces, he does so “on
behalf of the parliament”The latter change affirmed the
status quo, based on the current wording of the consti-
tution; the “as submitted”amendments text dropped the
phrase “on behalf of the parliament”” Both changes were
nods in Parliament’s direction by the AKP-dominated
committee—slight concessions to the opposition as well
as perhaps mild acts of pushback by AKP parliamentar-
ians not fully reconciled to their roles as proponents of a
system that would diminish their own prestige.
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akp-mhp-vow-to-get-charter-changes-approved-at-
parliament-.aspx?pagelD=238&nID=108070&NewsC
atID=338.

JamesinTurkey.com, “Track Turkey’s executive presi-
dency bill through parliament,” January 11, 2017, avail-
able at http://www.jamesinturkey.com/track-turkeys-
executive-presidency-bill-in-parliament/.

Ibid.

See, for example, Huirriyet Daily News, “Secret ballot de-
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available at https://www.theguardian.com/world/2016/
nov/04/turkey-arrests-pro-kurdish-party-leaders-mps.
The boycott did not affect prospects for passage of the
amendments. Passage required three-fifths of the en-
tire Parliament, 330 members—not merely three-fifths
of those present—to vote affirmatively. The HDP had
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presidency plans.
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for a constitution change,” January 22, 2017, available
at http://www.hurriyetdailynews.com/turkey-heads-
on-referendum-for-a-constitution-change.aspx?PagelD
=238&NID=108842&NewsCatID=338.
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Umit Ozdag," November 15, 2016, available at https://
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See, for example, Mark Lowen, “Turkey says ‘No’ to
saying ‘No; ahead of its referendum,” BBC News, Febru-
ary 24,2017, available at http://www.bbc.com/news/
world-europe-39064657. The article notes that police
attacked campaigners for a“no” vote in Kadikoy, an Is-
tanbul district. It asserts that “[a]n online video shows
policemen pulling a gun and using pepper spray on
protesters.” There have been several scattered reports
of this type. See also Pinar Tremblay, “In run-up to ref-
erendum, Turks can say anything but ‘no}’ Al-Monitor,
February 17,2017, available at http://www.al-monitor.
com/pulse/originals/2017/02/turkey-referendum-
erdogan-tone-policing-backfires.html.

One obvious example, as noted on pp. 2 and 9, is his
ignoring the requirement that the president remain
above parties by thinly veiled campaigning for the
AKP in the 2015 parliamentary elections and his
little-disguised involvement in setting party lists
and involving himself in other aspects of the AKP’s
internal affairs.

The author chooses to use 1950 as the starting point
of Turkish parliamentary democracy, as it marks

the date of the first legitimate election to result in
parliamentary government. Officially, Turkey has
been ruled by a parliamentary system since 1923. In
reality, it was dominated by its leader—first, Mustafa
Kemal Atatirk from 1923 to 1938, and then Atatiirk’s
deputy ismet inéni from 1938 to 1950—for the

first 27 years of its existence. Elections held in 1946,
swept by inénii’s CHP, are widely considered to have
been conducted unfairly.

See comments of Ozal and Demirel at Taner Caliskan,
“Turgut Ozal ve Stileyman Demirel'in Baskanlik
Sistemi Hakkindaki Dustinceleri,” YouTube, January
22,2017, available at https://www.youtube.com/
watch?v=LHOFU550ty0. Supporters of the religious
right in Turkey like to point out that a presidential
system also was advocated for not only by Turkey’s
first Islam-oriented prime minister—and Erdogan
mentor—Necmettin Erbakan but also by Islamist
writer Necip Fazil Kisakiirek. See Timeturk, “Baskanlik
sistemi’'ni gegmiste kimler istedi?’, May 26, 2016, avail-
able at http://www.timeturk.com/baskanlik-sistemi-
ni-gecmiste-kimler-istedi/haber-156153; statement
of Parliament’s Constitution Committee Chairman
Mustafa Sentop in the committee’s report on the
amendments, PR/447, pp. 25-28, especially p. 27. For
more on Turkish Islamist support for a presidential
system, see Mustafa Akyol, “How Islamic will Erdogan’s
presidential system be?’, Al-Monitor, December 9,
2016, available at http://www.al-monitor.com/pulse/
originals/2016/12/turkey-islamic-erdogans-presiden-
tial-system-will-be.html.

35 Asintroduced, 21 articles would revise or repeal
77 constitutional articles. Parliament’s Constitution
Committee removed three of the articles, blending the
substance of two of them into other articles. It fully
deleted one of them, a scheme to avoid parliamentary
vacancies and obviate the need for by-elections by
electing alternate parliamentarians at the same time
that regular MPs are elected. The committee’s other
changes—aside from word choice, text harmonization,
and the like—marginally upgraded Parliament’s role,
mainly symbolically but also substantively, at least in
one case: appointing an additional member of the
judiciary'’s self-governance council. See endnote 18.
For more background on the original package and on
changes that the Constitution Committee introduced,
see Denge ve Denetleme Agi, “Anayasa Degisiklik
Teklifi Ne Getiriyor? Detayli Inceleme,” December 12,
2016, available at http://www.birarada.org/tr/27026/
Cumhurbaskanligi-Ya-Da-Devlet-Baskanligina-Iliskin-
Sistem-Degisikligi-Ongoren-Anayasa-Degisikligi.
For background on changes that the Constitution
Committee introduced, see Denge ve Denetleme Agi,
“Anayasa Teklifi Komisyonda Nasil Degisti?", January 3,
2017, available at http://www.birarada.org/tr/27086/
Anayasa-Teklifi-Komisyonda-Nasil-Degisti-Genel-Kuru-
la-Sunulan-Son-Metin. There were no further changes
to the text after it emerged from committee.

36 Among these powers, mainly detailed in Article 104
of the constitution, are the right to deploy the military
and to appoint numerous senior officials in the
executive and judicial branches without parliamentary
review, including the chief of the Turkish military,
members of the Council of Higher Education, university
presidents, members of the State Supervisory Coun-
cil—which inspects all public bodies—and numerous
senior-level judges and prosecutors. The widespread
notion that the presidency is designed only to be a
symbolic office is incorrect, stemming from the 1961
constitution. The 1982 constitution, the current law of
the land, significantly enhanced presidential powers.

3

~N

TC/101.

38 Turgut Ozal, who held the presidency from 1989 until
his death in 1993, also complained about the need to
cut formal ties with his Motherland Party and sought to
control the party unofficially from the presidency. He
succeeded in doing so for his first 18 months in office,
but, unlike Erdogan, he subsequently lost control.

3

O

It should be noted that the first amendment in the
proposed package would require that Turkish courts be
“impartial”’ The phrase “and impartial” would be added
to Article 9 in the current constitution, which asserts
that, “Judicial power shall be exercised by independent
courts””This change seems merely hortatory, however.
It does not restrict a president from appointing a judge
with a political party background. See AS/1; AP/1; TC/9.

40 Prior to a constitutional amendment passed by referen-
dum in 2010, the judiciary was essentially autonomous,
with all members of the HSYK being elected by fellow
jurists. The 2010 amendment brought politicians into the
process for the first time, assigning the president respon-
sibility for appointing 4 of the HSYK's 22 members, while
making the minister of justice—normally a politician
and an MP, under the current system—HSYK chairman.
It also made the undersecretary of the Justice Ministry—
number two in the ministry and, though normally a civil
servant, a direct supervisee of the politician-minister—
an HSYK member. See TC/159. The 2010 amendment
was intended to break up a closed system originally
designed to perpetuate Kemalist control. Its Turkish
supporters and foreign advocates, which included the
European Union, felt that the injection of a few political
appointees would help make the judiciary more plural-
istic. It may have had that effect, but it also laid the basis
for politicization of the judiciary by elected politicians—
a process that would be significantly advanced by
passage of the new amendments package.
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41 TC/104. 58 In building his spacious presidential palace, completed

in 2014, Erdogan ignored lower court cease-and-desist

42 Including all senior judgeships, other than at the

43 TC/159, paragraphs 8-9. www.dw.com/en/erdogans-palace-declared-illegal-

by-turkish-court/a-18477337.In 2015, the Consti-

44 International Commission of Jurists, “Turkey: the tutional Court struck down a 2014 law that closed
Judicial System in Peril - A briefing paper” (2016), pp. down private tutoring institutions, or dershanes;
11-14, available at https://www.icj.org/wp-content/up- mandated the removal of numerous senior managers
loads/2016/07/Turkey-Judiciary-in-Peril-Publications- at the education ministry; and paved the way for
Reports-Fact-Findings-Mission-Reports-2016-ENG.pdf. the dismissal of thousands of school administrators.

The law was a thinly veiled attack on the Gulenist

45 AS/17; AP/14, paragraph 1. movement and on Glilenist-sympathizing person-

nel in the education system. The government, now

46 AS/10; AP/9. officially headed by Prime Minister Ahmet Davutoglu

but controlled by President Erdogan, nevertheless

47 TC/105. continued to implement the law; dershanes continued

to be closed, and dismissed personnel reportedly

48 These include “dishonourable offences such as embez- were unable to recover their jobs. See Mustafa Akyol,
zlement, corruption, bribery, theft, fraud, forgery, breach “Turkey'’s Constitutional Court stands up to Erdogan,’
of trust, fraudulent bankruptcy; and ... [convictions for] Al-Monitor, July 22, 2015, available at http://www.
smuggling, conspiracy in official bidding or purchas- al-monitor.com/pulse/originals/2015/07/turkey-con-
ing, ... [and] offences related to the disclosure of state stitutional-court-last-stronghold-rule-of-law.html; Alan
secrets, of involvement in acts of terrorism, or incitement Makovsky, “Re-Educating Turkey” (Washington: Center
and encouragement of such activities.” See TC/76. for American Progress, 2015), pp. 15-17, available at

https://www.americanprogress.org/issues/security/

49 Association of Research on Constitutional Law, reports/2015/12/14/127089/re-educating-turkey/.
“Technical Academic Evaluation Report on the Bill of
the Amendment of the Constitution of the Republic 59 Hurriyet Daily News, “Turkey may turn into a party state
of Turkey” (2017), p. 21. This paper was acquired by if charter changes approved, warns CHP leader,’ Janu-
email from one of its authors. Its Turkish equivalent is ary 8, 2017, available at http://www.hurriyetdailynews.
available at http://anayasader.org/turkiye-cumhuriyeti- com/turkey-may-turn-into-a-party-state-if-charter-
anayasasinda-degisiklik-yapilmasina-dair-kanun-teklifi/. changes-approved-warns-chp-leader.aspx?pagelD=238
The equivalent cite in the Turkish version is p. 16. &nlD=108283&NewsCatlD=338.

50 Once Parliament votes to open the investigation, the 60 Currently, the constitution does not require Cabinet
president would lose his right to call an early election. It ministers to be MPs, other than the prime minister.
seems he would, however, be able to call early elections Common practice, however, has long been that Cabi-
during the period—"at the most, a month"—between net ministers serve simultaneously as parliamentar-
the vote to consider opening an investigation and the ians. The proposed new system, though separating
vote to actually open the investigation. See AS/6; AP/5. Cabinet ministers and vice presidents from Parlia-

ment, would nevertheless have them take the same

51 One of the responsibilities of the Constitutional Court is oath of office as MPs and, in certain circumstances,
to sit in judgment of senior officials for alleged crimes. enjoy the equivalent of parliamentary immunity—a
When it does so, it is designated as the Supreme Court, quirky residue of what the amendments’ opponents
or Yuice Divan. hope will be a bygone era.

52 AS/10; AP/9. 61 AS 11; AP/10.

53 AS/11; AP/10.This is an extension of the absorption of 62 No doubt Erdogan’s inner circle and close supporters
the prime ministry into the presidency. Under the cur- will continue to refer to him as “reis,"a word meaning
rent system, too, Parliament plays no role in confirming “president” or “chairman” that was often used in Otto-
or otherwise reviewing executive branch appoint- man times. Derived from the Arabic “ra’is," it is the title
ments; however, major prime ministerial appointments used by presidents of Arab states today.
do require presidential approval, thus incurring some
degree of checks and balances. 63 See endnote 1.

54 AS/19(E); AP/16(E). Referring to TC/122. 64 AS/9; AP/8.

55 Regarding states of emergency, see TC/121.The article 65 TC/104.
slated for repeal—TC/122—makes only scant mention
of the military and does not specify exactly what its role 66 TC/103.
would be during martial law. It only says, “The martial
law commanders shall exercise their duties under the 67 Hiirriyet Daily News, "Debate over Atatiirk marks cur-
authority of the Chief of the General Staff!” In the con- riculum change in Turkey,” January 16, 2017, available
text of the entire article, this appears to be only a chain- at http://www.hurriyetdailynews.com/debate-over-
of-command issue, in which the chief of the general ataturk-marks-curriculum-change-in-turkey-.aspx?Page
staff would anyway take orders from the president. The 1D=238&NID=108599&NewsCatID=341.
removal of the article is probably intended to remove
any potential doubt as to who is in charge. 68 All other references to Atatiirk in the constitution are

also left intact. See TC/81. In the context of the new

56 For example, TC/20 says, “The principles and proce- presidential system, however, the reference in the oath

Constitutional Court and others reserved from direct
appointment by the president.

dures regarding the protection of personal data shall
be laid down in law [kanun]!There are many such
examples in the Turkish Constitution.

rulings, as well as a post-hoc Constitutional Court
ruling affirming that he lacked permission to build
on the site. See DW, “Erdogan’s palace declared illegal
by Turkish court,” May 26, 2015, available at http://

is the most important.

69 TC/89, paragraphs 2 and 3. In practice, Parliament has

generally accommodated presidential concerns about

57 AS/9; AP/8, affecting Article 104 of the constitution. areturned bill—at least partially—before repassing it.
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70 AS/19(C); AP/16(C).

71 This would likely be up to the Constitutional Court, the
majority of whose judges will have been appointed
by Erdogan and his predecessor Abdullah Gil—like
Erdogan, a founding member of the AKP. It appears to
be a very pro-Erdogan court.

72 Erdogan would be 80 years old by that time. This
scenario would also see Erdogan become the longest-
serving president in Turkish history, at 20 years; Atattirk
currently holds that title, having served 15 years.

7

w

AS/7 and 19(E); AP/6 and 16(E).
74 TC/100.

75 AS/2; AP/2.

76 AS/3; AP/3.

77 PR/447,p.12.

7

oo

Campaigning for a “yes” vote in eastern Turkey,
Erdogan said he would like to see 18- to 25-year-olds
represented among the ranks of both parliamentarians
and Cabinet ministers. See Takvim, “Cumhurbaskani
Erdogan'dan 6nemli cagr”; Middle East Observer, “Tur-
key needs energy of youths in parliament: Erdogan,”
February 19,2017, available at https://www.middlee-
astobserver.org/2017/02/19/turkey-needs-energy-of-
youths-in-parliament-erdogan/.

7

e

TC/101 and preceding section title, “Qualifications and
impartiality.”

8|

o

TC/104, paragraph 1.

8

France has a prime minister as well as a president. The
latter is both head of state and head of the executive
branch; the former is head of government.

8

N

In principle, Parliament could overrule a presidential

decree it does not like by passing legislation, which takes

precedence over the decree. If the president’s party con-
trols Parliament, that would be unlikely but otherwise
could plausibly happen. Likewise, the Constitutional
Court could be an effective check on the president’s
decree power. Under the proposed system, however,
the president would appoint all the Constitutional Court
judges, without legislative review, and it’s at least open
to question whether that would prejudice a judge in
favor of a president who appointed him. Theoretically, it
should not, as Constitutional Court judges serve for 12
years without the possibility of reappointment, which
seemingly would deprive the president of leverage. Yet
there are past examples of judges seeming to have ruled
in a legally surprising manner in favor of the president
who appointed them. Of course, judges appointed by
previous presidents—particularly presidents of a party
other than that of the sitting president—might be
inclined not to support a sitting president.

83 See endnote 48.

8

N

AP/7,amending TC/101. There is an exception to the
two-term limit. If Parliament creates the new elections
by dissolving itself during the president’s second term,
the president is eligible to run for a third term. See
AP/11, amending TC/116.

85 AP/11,amending TC/116.

86
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93
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As set out in AP/7, amending TC/101, presidential
candidates could be nominated in one of two ways:

1) by any party or group of parties that collectively
received at least 5 percent of the vote in the previous
parliamentary election; or 2) by a petition of at least
100,000 voters. If none of the candidates receive a
majority in the first round—held simultaneously with
new parliamentary elections—the top two candidates
would face off in a second round two weeks later.
Particularly in a presidential race competitive among
two, three, or more presidential candidates—where no
candidate gets more than, say, 35 percent of the vote
in the first round—it is not difficult to imagine that a
fractured Parliament could also result.

See Inter-Parliamentary Union, “Turkey,” available at
http://www.ipu.org/parline-e/reports/2323_d.htm (last
accessed March 2017).

Ceylan Yeginsu and Sebnem Arsu, “Turkey’s Premier s
Proclaimed Winner of Presidential Election,’ The New
York Times, August 11, 2014, available at https://www.
nytimes.com/2014/08/11/world/europe/erdogan-
turkeys-premier-wins-presidential-election.html.

Reuters, “Turkish election board confirms AK Party won
258 of 550 parliamentary seats," June 18, 2015, available
at http://www.reuters.com/article/us-turkey-election-
results-idUSKBNOOY1V220150618.

Constitutionally, Erdogan could simply have taken the
unprecedented action of dissolving the Parliament, but
he did not, presumably because he feared an electoral
backlash against the AKP.

Max Hoffman and Michael Werz, “Turkey’s Right Rises
Again,’ Center for American Progress, November 3,
2015, available at https://www.americanprogress.org/
issues/security/news/2015/11/03/124968/turkeys-
right-rises-again/.

Erdogan won the 2014 presidential election with 51.8
percent.

In this particular case—Parliament as elected in June
2015—Erdogan probably could have relied on the Turkish
nationalist MHP in all crucial votes, since that party re-
fused to vote along with the Kurdish-nationalist-oriented
HDP on substantive issues. Still, this situation would have
given the MHP significant leverage vis-a-vis Erdogan.

Birce Bora, “Turkey’s constitutional reform: All you need
to know," Al Jazeera, January 17,2017, available at
http://www.aljazeera.com/indepth/features/2017/01/
turkey-constitutional-reform-170114085009105.html.

Such parties—Adnan Menderes’ Democrat Party, or DP;
Stileyman Demirel’s Justice Party, or AP, and Correct
Way Party, or DYP; and Turgut Ozal's Motherland Party,
or ANAP—won 8 of the 13 parliamentary elections
held from 1950, generally considered Turkey’s first free
election, through 1999, the last election before the AKP
began its current unbeaten skein. Center-leftists won
four times (in®nii’s CHP once; Biilent Ecevit's CHP twice;
and Ecevit's Democratic Left Party, or DSP, once), with
right-wing parties finishing a relatively close second
each time. The other election, in 1995, was won by Nec-
mettin Erbakan’s Islam-oriented Prosperity Party, or RP,
with the two center-right parties, DYP and ANAP—no
longer led by Demirel and Ozal—finishing second and
third, respectively.

AS/20; AP/17, paragraph 1 (Gegici Madde 21 (A)). The
paragraph also makes clear that Erdogan would remain
in the presidency until November 3, 2019, even though
his current term would otherwise be completed two
months earlier.
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97 AS/21(c); AP/18(c).

98 AS/17; AP/14, paragraph 1. See box, p. 10 of this paper.
99 AS/20; AP/17, paragraph 3 (Gegici Madde 21 (C)).

100 Ibid., paragraph 2 (Gegici Madde 21 (B)).

101 These powers are found, variously, in TC/87,TC/90, and
TC/92. AP/5 would amend TC/87, but Parliament would
still retain all the powers cited here. TC/90 and TC/92
are not affected by the proposed package.

102 A recent survey showed Turks slightly in favor of
withdrawing their application for EU membership, 44
percent to 43 percent.

103 In a private survey conducted in mid-January, 50
percent of respondents who favored the amend-
ments said they did so because they wanted Erdogan
to remain Turkey’s leader. Overall analysis of polling
data suggests that only a distinct minority of Turks are
attracted to the “empowered presidency” conceptually;
it is the Erdogan persona alone that makes passage of
the amendments viable. Survey on file with authors.

104 See, for example, Gul Tuysuz, “Turkish voters approve
amendments in referendum that indicated confidence
in nation’s leader,’ The Washington Post, September
12,2010, available at http://www.washington-
post.com/wp-dyn/content/article/2010/09/12/
AR2010091203542.html.

105 A private poll in the possession of the authors, Decem-
ber 2016.

106 A private poll in the possession of the authors, January
2017.

107 See endnote 31.

108 Hiirriyet Daily News, “We have no intention to place
naysayer citizens near terrorist groups: Turkish PM,’
February 20, 2017, available at http://www.hurriyetdai-
lynews.com/we-have-no-intention-to-place-naysayer-
citizens-near-terrorist-groups-turkish-pm-.aspx?pagelD
=238&nID=109946&NewsCatID=338.

109 See, for example, Hurriyet Daily News, “No’ votes will
benefit the PKK: President Erdogan,” March 2, 2017,
available at http://www.hurriyetdailynews.com/no-
votes-will-benefit-the-pkk-president-erdogan.aspx?pag
elD=238&nID=110389&NewsCatID=338.

110 The secularist, center-left opposition CHP party has ex-
perimented with primaries more than any other party,
but its leader remains overwhelmingly the dominant
factor in determining most candidacies.

111 Constitutionally, Turkey has always been a Parliament-
centered system, but it was clearly dominated by
its two presidents—Atatiirk (1923-1938) and inénii
(1938-1950)—from its founding until the onset of the
era of competitive, multiparty elections in 1950. See
endnote 33.
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