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Introduction and summary

There is something that supporters of school vouchers—such as Betsy DeVos,
President Donald Trump’s nominee for education secretary—will not admit:

Children with disabilities can and will be harmed under voucher programs.

Consider Trinity Fitzer: In the spring of 2012 when Trinity was a 6-year-old kin-
dergartener, she was kicked out of the private school she attended using a voucher
provided by the Milwaukee Parental Choice Program.' Over the course of the
year, Trinity’s mother had been called several times to pick her up early because
of behavioral problems, with school officials calling Trinity “out of control.”
According to the Wisconsin Center for Investigative Journalism, Trinity suffered
from gastrointestinal problems and anxiety, which led to challenging behaviors

that her private school was not prepared—or required—to manage.

The Milwaukee Parental Choice Program is one of the oldest-running school
choice programs in the country. While private schools that receive vouchers
through the program cannot discriminate against students with disabilities, they
are also not required to offer special education services beyond those that can be
provided with “minor adjustments” to their educational program.” This means that
schools can deny admission outright to students such as Trinity if their needs are
considered too severe. If schools do choose to admit students with special needs,
they are not obligated to provide necessary behavioral and educational interven-

tions and can refuse to continue services at any time.

President Trump’s education plan, centered around a similar approach to school
choice, would dedicate $20 billion in federal funding to provide families with

a stipend to send their child to a school of their choice, often a private school.?
For her part, DeVos has devoted her career to creating and expanding voucher
programs across the country.* Both Trump and DeVos assert that these programs

improve educational opportunities for students in need, including students with
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disabilities. In actuality, using a voucher often denies families such as the Fitzers
their rights to critical services that children with disabilities need to succeed.
Parents may even be required to forfeit many of their children’s protections now

afforded under federal law.

Students with disabilities are guaranteed various rights through a collection of fed-
eral laws. One of those statutes, the Individuals with Disabilities Education Act, or
IDEA, has guaranteed critical protections for more than four decades. In the past
school year, it has served 6.5 million students and provided more than $11 billion
in funding to the nation’s schools, making it the second-largest K-12 program

in the U.S. Department of Education.® In addition to providing much needed
funding, the IDEA guarantees that students with disabilities have access to strong
academic programs alongside their peers.

Trump and DeVos appear to have little knowledge of the protections provided
by federal law. During her confirmation hearing, DeVos stated that enforcing the
federal rights afforded under the IDEA is “best left to states” and admitted that she
“may have confused” the IDEA.® Her statements during the hearing make clear
that she does not understand the rights that the U.S. Department of Education is
charged with enforcing. In fact, in her responses to questions for the record from
Sen. Patty Murray (D-WA), she stated that it would be “misguided” to require
private schools to follow federal law.” Without a deep appreciation for these laws,
Trump and DeVos cannot comprehend the protections they are asking parents to
forfeit by participating in voucher programs or the harm these programs pose to
children with disabilities.

Kim Fitzer did not have a choice but to find another educational placement for
Trinity, despite the school’s statement that the agreement was reached mutu-
ally® Trinity ultimately transferred to a public school in Milwaukee with just a
few months left in her kindergarten year. The private school kept the full voucher
amount—a total of $6,442. As of 2013, Trinity was still in a Milwaukee public
school, where she benefitted from a small class size, a formal education plan, and
a teacher trained in special education.” Her mom told the Wisconsin Center for

Investigative Journalism that she was happy with Trinity’s new public school.
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How voucher programs work
for students with disabilities

Voucher programs provide families with a fixed amount of public funding to put
toward private school tuition. The amount of each voucher, sometimes referred
to as a scholarship, varies by program, grade level, and, for some programs
specific to students with disabilities, disability category. The voucher is typically
capped at a particular threshold, which may or may not cover the full cost of

private school tuition.

At present, 16 states and the District of Columbia have one or more voucher
programs in place.' Eligibility criteria vary by state and specific program, but
participation is commonly restricted to low- or middle-income students, students

in low-performing schools, or students with disabilities."

Ten states have one or more programs that specifically target students with dis-
abilities."” Among them, the Ohio Autism Scholarship Program has the highest
participation rate, with 14 percent of eligible students with autism enrolled, while
Florida’s John M. McKay Scholarship for Students with Disabilities Program is the
largest, serving more than 30,000 students per year."

Supporters of voucher programs assert that the programs offer parents much-
needed choice, as vouchers allow parents to shop around for a school that best
meets their child’s needs.'* However, this choice comes with a high cost. Voucher
programs either eliminate or greatly diminish the rights and protections of partici-

pating students with disabilities that are otherwise guaranteed by federal law.
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Protections provided by federal
law for students with disabilities

The federal government affords critical protections to students with disabili-

ties through various civil rights laws, including the IDEA; the Americans with
Disabilities Act, or ADA; and Section 504 of the Rehabilitation Act, or 504.'°
These protections ensure that students and young adults with disabilities have an
equal opportunity to pursue an education similar to that of their peers without

disabilities, free of discrimination.

The ADA and Section 504 ensure that students with disabilities are not discrimi-
nated against or denied access to programs because of their disabilities. Some of
the rights under the IDEA are outlined below.

Key rights under the IDEA

A'free and appropriate public education’

Schools must evaluate children who they suspect to have a disability, classify their
disability, and develop an Individualized Education Program, or IEP, describing
the appropriate placement and services that will help the children meet grade-
level standards. Some IEPs prescribe minimal services or accommodations, such
as additional time to complete assessments, while others include more intensive
services, such as support from a one-on-one aide. IEPs must be re-evaluated on an
annual basis to determine if the student’s needs have evolved and new supports or

services are required.'®

The IDEA requires that all of the services and the placement that are deemed
appropriate for a child are provided at no cost to the parent or guardian. Districts
cannot pick and choose which students they serve. They must meet the needs of

all students with disabilities regardless of the cost."”

4 Center for American Progress | Betsy DeVos'Threat to Children with Disabilities



Education in ‘the least restrictive environment’

IEPs not only describe the supports that children are entitled to receive but also
mandate that students be educated “to the maximum extent appropriate with
children who are not disabled.” This means students with a disability must be
educated in a general education environment unless their disability dictates that

supplemental services in a general education setting will not meet their needs."®

In some instances, the IEP team will determine that the district cannot meet the
needs of a child and will recommend a placement outside of the local district. This

may be a private school specially designed to serve students with disabilities."”

Protection against exclusionary discipline policies

Schools may not suspend children for more than 10 consecutive days without
formally changing their education placement in their IEP. If the behavior that war-
rants exclusion from their educational placement is determined to be the result

of their disability, schools must conduct an evaluation to determine appropriate
behavioral supports that will meet the children’s needs and return the children to

their original placement.

Due process to contest a child’s placement or services

If, at any point, parents or guardians do not believe that the placement, services,
and supports described in the IEP meets their child’s needs or are not being
implemented with fidelity, the family has the right to file a due process complaint
and challenge the district.*

Data transparency

In addition to the rights and protections provided by the IDEA and other federal
laws specific to individuals with disabilities, broader federal K-12 education laws
also apply to students with disabilities. For example, since the No Child Left
Behind Act was enacted in 2001, the performance of students with disabilities

has been included in accountability systems, which affect school ratings, and data
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on the academic performance of students with special needs have been publicly
reported.” Before this, the achievement of students with disabilities was largely
hidden, and, as a result, they were rarely held to the same academic standards as
their peers without disabilities. The Every Student Succeeds Act, enacted in 2015,
continues the requirement that every school report and be held accountable for
the success of students with disabilities.”” Data transparency for subgroups of

students in public schools is lauded by legislators on both sides of the aisle.*®
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Vouchers deny students
these rights and protections

To participate in many voucher programs, parents must sign away some or all

of their protections and rights under federal law.** What’s more, some states are
not transparent about this stipulation. For example, Florida’s McKay Scholarship
requires students to forfeit their rights described above and that condition is

not clearly stated in the information available to parents on the state’s website.”
Moreover, when choosing a private school, parents may not understand that
private schools eligible to receive vouchers are not necessarily required to meet a

particular threshold of quality.

No guarantee of necessary services and support

Many of the state voucher programs, particularly those that target students with
disabilities, require parents or guardians to sign away their rights under the IDEA
and 504, and sometimes the ADA. Other states are silent on whether partici-
pating private schools have to meet federal requirements.”® Under the Succeed
Scholarship Program for Students with Disabilities in Arkansas, for example,
parents must “sign waivers that release the State of Arkansas and the student’s
resident school district from any legal obligation to provide services or education
to the student participating in the Program” and “sign an acknowledgement that,
by enrolling a child in a private school, the parent/guardian, acting on behalf of
the child, waives the procedural safeguards granted by the IDEA.”*” In Georgia’s
Special Needs Scholarship Program, accepting a voucher has the same legal effect

as refusing special education services.”®

By requiring parents to forfeit their rights, voucher programs leave families with
no assurance or guarantee that their children will receive the services and sup-
ports they need to meet grade-level academic standards. Parents also have no

recourse but to remove their children from the school if they are not satisfied
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with the education provided. In instances where a private school does identify
necessary supports for children to meet their potential, such as one-on-one read-
ing instruction or occupational therapy, parents must often foot the bill for those

supplemental services when they exceed the total cost of the voucher.

These additional costs can be significant. The amount provided by each voucher
program varies by state and, for some programs that apply specifically to students
with disabilities, by student need. Some programs offer as little as $2,500 for a year
of tuition and other programs offer close to $30,000.” The average tuition of pri-
vate schools across the country is $10,740, which does not include any additional
services.” For nonreligious schools, that number is much higher—$21,810.*' In
most cases, parents are responsible for paying the difference between the tuition
costs and the amount provided by the voucher. Parents may not be aware of
potential out-of-pocket costs when they sign up for a voucher and enroll their
child in a private school. For example, if a school determines that a student needs
more supports in the middle of the school year, parents must cover the cost or
stand in the way of their child accessing those services. Conversely, in public

schools, districts are responsible for the cost of all services and supports.

Private schools can also pick and choose the students they want to serve and can
refuse to educate a child if they deem their instructional program is not a fit for the
child or vice versa.” In 2014, a Huffington Post article reported three instances

in which students with disabilities participating in voucher programs were either
denied admission or asked to leave the participating private school midyear due

to behaviors or challenges related to their disabilities. In these types of circum-
stances, families must scramble to find another option for their child midyear

with little or no notice by either finding another participating private school or

re-enrolling the child in a public school.*®

In short, voucher programs can leave children and families with fewer services,

hefty bills, and no opportunity for legal recourse.

No information about a child’s progress

Just as students attending private schools through voucher programs may have
waived their IDEA and 504 rights, many states also do not require participating
private schools to adhere to the same accountability provisions required of public

schools.** That means that private schools may not have to test their students
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annually, report the test results publicly, or take action if schools are low-perform-
ing. Education Secretary nominee DeVos endorsed this approach during her con-
firmation hearing when she did not agree with Sen. Tim Kaine (D-VA) that every

school receiving public dollars should follow the same accountability provisions.*

Without comparable data on school quality, it is difficult to assess whether
private schools are providing a high-quality education in exchange for public
dollars. For example, participating private schools in the McKay Scholarship
Program in Florida are not required to report any evidence or data of student
outcomes.* Similarly, the Georgia Department of Education releases an annual
report at the end of school year for its Special Needs Scholarship Program, but
it does not include any information on student achievement.*” Parents cannot
make informed decisions about the best school for their child without compa-

rable data on student outcomes.

Participating private schools also do not have to hire teachers with the same
rigorous credentials that federal law requires of public schools. Given the body

of evidence demonstrating the importance of teacher quality on student achieve-
ment, parents should have knowledge and confidence that highly trained teachers

are responsible for their child’s education.*® Vouchers provide no such guarantee.
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Conclusion

Since the passage of the IDEA more than 40 years ago, opportunities for students
with disabilities have vastly improved. The collection of federal laws that protect the
rights of and hold high standards for students with disabilities has paved the way for
greater inclusion and opportunities for students with unique learning and behavioral
needs. There is still work to do to ensure that children and youth with disabilities
have access to rigorous academic and career opportunities alongside their peers.

The government must work hand in hand with teachers, parents, and students to

improve services that meet unique needs and hold all children to high standards.

Students with disabilities deserve leadership that will maintain and advance

their rights and opportunities. The voucher policies, pushed by President Trump
and Education Secretary nominee DeVos, do the opposite. They undercut the
progress of the past few decades by requiring parents to sign away hard-sought
rights and do not hold schools accountable for students’ progress. Advocates,
parents, and policymakers must push back against these policies to ensure that all
children, including those with disabilities, get the education they deserve and is

afforded to them by federal law.
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