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Introduction and summary

Throughout the past half century, advocates in the United States have helped 
build a foundation of local, state, and federal laws to protect historically margin-
alized communities from discrimination. Despite the significant advancements 
of lesbian, gay, bisexual, transgender, and queer, or LGBTQ, rights over the past 
decade, however, LGBTQ communities continue to be excluded from many of 
these protective laws.

While same-sex couples now have the freedom to marry nationwide, LGBTQ 
people remain at risk of being fired from their job, denied housing, profiled by law 
enforcement or kicked out of a restaurant or an office simply because of who they 
are. More than 40 percent of lesbian, gay, and bisexual workers report experienc-
ing employment discrimination at some point in their lives, and 90 percent of 
transgender workers report experiencing harassment, mistreatment, or discrimi-
nation at work or have tried to hide who they are to avoid these experiences.1 And, 
unfortunately, anti-LGBTQ discrimination continues after the workday ends, 
with LGBTQ people and families reporting discrimination in the housing market; 
schools; the criminal justice system; and public spaces, including restaurants, 
retail stores, service centers, and health care offices.2 

Over the past eight years, the Obama administration has taken steps to protect 
LGBTQ people from discrimination in programs that receive federal funding and 
in federal employment. Though powerful, these administrative changes can be 
revoked, and achieving equality through the courts—as was done with marriage—
risks a patchwork of protections that are dependent on a person’s ZIP code. Thus, 
the need for explicit and statutory protections at the state and local level, as well as 
through federal legislation, remains critical for the well-being of LGBTQ people. 

Nineteen states, the District of Columbia, and hundreds of localities have taken 
steps to protect LGBTQ people by adding sexual orientation and gender iden-
tity to their nondiscrimination laws.3 Another two states fail to explicitly protect 
transgender and gender-nonconforming people, but do protect residents on the 
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basis of sexual orientation.4 A majority of LGBTQ people, however, live in the 30 
states that still lack clear and explicit discrimination protections, and many live in 
jurisdictions—such as North Carolina—where legislatures are actively fighting 
to pass and enforce statewide legislation that preempts localities from creating 
LGBTQ-inclusive protections.5 

The effort to pass equal protections for all people continues in states and cities 
across the country. To secure the full scope of nondiscrimination protections that 
all LGBTQ people need to live and thrive, nondiscrimination bills and ordinances 
should seek to meet the following three benchmarks:

•	 Be comprehensive and inclusive in order to ensure that the entire LGBTQ com-
munity gains the protections it needs throughout daily life.

•	 Maintain—or, preferably, enhance—civil rights laws for other protected classes, 
including women, religious minorities, and people of color. 

•	 Ensure parity between all protected communities, as no group of people should 
be singled out for government-sanctioned discrimination through unique 
exemptions or exclusions.

This report provides evidence to illustrate the importance of these benchmarks 
in securing the protections that all LGBTQ people need to fully and equally 
participate in society. 
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Protecting the entire LGBTQ 
community throughout daily life

LGBTQ nondiscrimination protections should be comprehensive and inclusive 
in order to ensure equal opportunity in the daily lives of all LGBTQ people. 
These protections must extend not only to the job application process but also 
to the accessibility of stable shelter and the goods and services that all people 
need to live and thrive. Failing to protect all LGBTQ communities in all areas of 
life undermines the force of existing LGBTQ protections, while often leaving the 
most vulnerable community members at risk of legal discrimination. 

Transgender and gender-nonconforming communities, particularly transgender 
communities of color, remain among the most vulnerable to discrimination, and 
experience disproportionately high rates of discrimination as compared with the 
entire LGBTQ community.6 More than 40 percent of lesbian, gay, and bisexual 
workers report experiencing employment discrimination at some point in their 
lives, while approximately 90 percent of transgender workers report experienc-
ing harassment, mistreatment, or discrimination at work or have tried to hide 
who they are to avoid these experiences.7 A 2014 survey of LGBTQ adults ages 
45 to 75 found that 13 percent were discriminated against on the basis of sexual 
orientation when searching for housing and 25 percent were discriminated against 
due to their gender identity. 8 Across age groups, these disparities are particularly 
pronounced for communities of color. 

Genderqueer or gender-nonbinary people, who identify neither as men nor 
women, and gender-nonconforming people of all identities also experience signifi-
cant discrimination in their daily lives, including high rates of poverty, violence, 
and other forms of discrimination that are even higher than those of their gender 
conforming transgender peers.9 These disparities are, again, particularly pro-
nounced for people of color. Including both gender identity and gender expres-
sion in nondiscrimination protections will have a direct impact on ensuring that 
these vulnerable communities are able to live and work free from discrimination.
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Including sexual orientation, gender identity, and gender 
expression protections in nondiscrimination laws

It is vital that the text of nondiscrimination laws explicitly include protections based 
on sexual orientation, gender identity, and gender expression, as experiences of dis-
crimination based on all three are strongly linked. Doing so will capture more fully 
the complexity of how bias against LGBTQ communities operates and the ways in 
which these biases are rooted in assumptions about both gender and sexuality. 

For example, an employer or a landlord may assume that because a self-identified 
woman expresses her gender in a so-called traditionally masculine way—perhaps 
by wearing her hair short—she is a lesbian. As a result, the woman may be discrimi-
nated against both because she is seen as masculine presenting—thus not meet-
ing the employer or landlord’s assumptions about how she should look or act as a 
woman—and because of a presumption that her perceived masculinity means she 
is a lesbian, whether or not this is actually the case. As a result of these intercon-
nected assumptions, she may experience discrimination both on the basis of her 
gender expressions and her sexual orientation. These assumptions are so intercon-
nected that it would be difficult to parse out which factor, if any, is more promi-
nently at play in a given situation. As a result, it is vital that states and localities 
institute a broad set of protections to ensure that all LGBTQ community members 
are protected from the many ways in which they could experience discrimination. 

Several states have successfully added explicit gender identity and gender expres-
sion protections to the text of their statewide nondiscrimination laws through 
legislative action. In several other states, policymakers have instead sought to 
clarify the proper scope of existing discrimination protections on the basis of 
sex—which substantial and ever growing legal precedent has confirmed includes 
protections on the basis of gender identity, gender expression, and, in many cases, 
sexual orientation.10 This legal conclusion is premised on the idea that making 
assumptions or casting stereotypes on an individual because of their sex—includ-
ing assumptions about what gender their partner should be or how they should 
appear, behave, or identify—is sex discrimination, and therefore impermissible 
under federal law that offers protections on the basis of sex.11 Typically, states issue 
these clarifications of law through administrative or executive action, as opposed 
to acting through the legislature. These legal precedents, and states’ adoption of 
them, affirm that discrimination on the basis of sexual orientation, gender identity, 
and gender expression are linked, and that all categories of protections must exist 
in order to ensure full protection for all LGBTQ communities.
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A broad set of protections is also important because there is significant overlap 
within LGBTQ communities, with many LGB individuals reporting that they feel 
unsafe because of their gender expression12 and many transgender people identify-
ing as lesbian, gay, bisexual, or queer.13 

Protecting LGBTQ people in employment 

Given the high rates of discrimination that LGBTQ people experience both in 
the job hiring process and in the workplace, employment protections are a vital 
component of any statewide nondiscrimination law. Currently, only 19 states and 
the District of Columbia prohibit workplace discrimination on the basis of sexual 
orientation and gender identity, and two states prohibit workplace discrimina-
tion on the basis of sexual orientation alone.14 Additionally, New York has passed 
explicit sexual orientation protections and issued regulations interpreting its sex 
protections to include gender identity.15 Six states prohibit discrimination only 
against public employees based on sexual orientation and gender identity, while 
five states prohibit workplace discrimination against public employees on the 
basis of sexual orientation alone.16

Despite these protections, LGBTQ communities continue to experience high 
incidences of employment discrimination and mistreatment. Between 10 and 
28 percent of LGB workers report being denied a promotion because of their 
sexual orientation.17 In a national survey of transgender people, 47 percent report 
experiencing an adverse job outcome, such as being fired, not hired, or denied a 
promotion because of being transgender or gender-nonconforming.18 A study by 
the Washington, D.C. Office of Human Rights found that 48 percent of employers 
in the District preferred at least one less-qualified cisgender applicant over a more-
qualified applicant perceived to be transgender.19

These disparities are especially significant for communities of color, and in par-
ticular, for transgender communities of color. Thirty-two percent of black trans-
gender respondents, 36 percent of American Indian transgender respondents, and 
30 percent of Latino/a transgender respondents report having been fired from a 
job because of their gender identity or expression.20 

These experiences of workplace discrimination and subsequent job insecurity 
contribute to higher rates of poverty in the entire LGBTQ community, particu-
larly in transgender communities and communities of color. Transgender people 
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report being four times more likely to live on an income of $10,000 per year com-
pared with the general population. They also report experiencing unemployment 
at twice the rate of the general population, with the rates being four times as high 
for transgender people of color.21 

African Americans in same-sex relationships report more than twice the poverty 
rate of African Americans in different-sex marriages as a result of intersecting 
experiences of discrimination on the basis of both sexual orientation and race. 22 
African American women in same-sex couples—who no doubt experience wage 
disparities as a result of race, gender, and sexual orientation—are more than three 
times more likely to live in poverty than white women in same-sex relationships.23 
African American men in same-sex relationships are six times more likely to live in 
poverty than white men in same-sex relationships.24

Protecting LGBTQ people in housing

It is equally important that nondiscrimination statutes include housing protec-
tions, given the high incidence of discrimination that LGBTQ people experience 
when attempting to access and maintain safe housing. Currently, 22 states and the 
District of Columbia offer protections against housing discrimination based on 
sexual orientation.25 Twenty states and the District of Columbia also offer protec-
tions against housing discrimination based on gender identity, and among those 
20 states, all but Illinois, Iowa, and Vermont protect residents against discrimina-
tion on the basis of gender expression.26

In June 2013, the U.S. Department of Housing and Urban Development released 
data from a national study showing that gay and lesbian couples are significantly 
less likely to receive a positive response when applying for housing than similarly 
situated heterosexual couples.27 A national survey of transgender people found 
that 19 percent had been refused a home or apartment, and 11 percent had been 
evicted because of their gender identity.28 In the same survey, only 32 percent of 
transgender respondents reported being homeowners, compared with 67 percent 
of the general population.29 

LGBTQ people of color report significantly higher rates of housing discrimina-
tion than their white counterparts. For example, 37 percent of transgender African 
American respondents to the same survey reported being evicted because of 
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their gender identity, compared with 8 percent of transgender white respondents. 
Twenty-nine percent of transgender Latino/a respondents have been refused a 
home or apartment outright upon applying, compared with 15 percent of trans-
gender white respondents.30

These experiences contribute to high rates of housing insecurity and homeless-
ness in LGBTQ communities. In a 2013 survey of San Francisco residents, 29 
percent of respondents who identified as LGBTQ reported experiencing home-
lessness at some point in their lives.31 Nationally, it is estimated that 40 percent 
of homeless youth are LGBTQ.32

Protecting LGBTQ people in public accommodations

LGBTQ people also report high rates of discrimination in attempting to safely 
access public accommodations in the spaces that they move through every day. 
Twenty-one states and the District of Columbia expressly prohibit discrimination 
in public accommodations on the basis of sexual orientation.33 Nineteen of those 
states and the District of Columbia also expressly prohibit discrimination in pub-
lic accommodations on the basis of gender identity.34 Even with these protections, 
however, more than half of LGBTQ adults in the United States are not protected 
by any type of state-level public accommodations protections.

A survey of gay and lesbian New York residents found that 27 percent experience 
inappropriate treatment or hostility in places of public accommodation, while 6 
percent reported being denied service outright when eating at a restaurant, enter-
ing a store, or staying at a hotel.35 Another national survey found that 44 percent 
of transgender respondents had been denied equal treatment or service at a hotel 
or restaurant because of their gender identity,36 and more than half of transgen-
der people reported being verbally harassed or disrespected in a place of public 
accommodation because of their gender identity or expression.37 

It is important that nondiscrimination statutes include protections in public 
spaces where LGBTQ people are most vulnerable, including access to sex-segre-
gated facilities, homeless shelters, and healthcare facilities. A study by the Center 
for American Progress and The Equal Rights Center found that only 30 percent 
of homeless shelters tested were willing to house transgender women in spaces in 
accordance with their gender identity. The study also found that states with pro-
tections were twice as likely to house transgender women in appropriate spaces.38
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Access to health care and health care facilities is particularly important. According 
to national data, 70 percent of transgender and gender-nonconforming respon-
dents and nearly 56 percent of LGB respondents report experiencing at least one 
instance of discrimination or patient profiling when attempting to access health 
services.39 LGBTQ people of color and low-income people report even higher 
instances of discrimination. According to the same data, approximately one in 
three low-income transgender and gender-nonconforming respondents report 
being refused necessary medical care because of their gender identity.40 Another 
survey found that 24 percent of all transgender respondents were denied equal 
treatment at a doctors’ office or hospital and that 13 percent were denied equal 
treatment in emergency rooms.41

Safely accessing sex-segregated public spaces—including restrooms—is important 
for all people and for transgender people in particular. One survey of transgender 
and gender-nonconforming people in Washington, D.C., found that 70 percent 
of respondents reported being verbally harassed, denied access to, or physically 
assaulted in public restrooms. Fifty-four percent reported adverse health effects as 
a result of trying to avoid using public restrooms.42 Although recently several anti-
equality activists have galvanized opposition to state nondiscrimination bills by 
claiming that their passage would make bathrooms dangerous for cisgender people, 
research continues to debunk such claims as completely unfounded.43 
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Maintaining or enhancing 
protections for all identities 
at every level of government

LGBTQ nondiscrimination protections provide an important mechanism to expand 
and enhance protections for other communities and identities. In most instances, 
nondiscrimination laws already exist, while some localities will require the construc-
tion of new nondiscrimination frameworks. In order for LGBTQ people to secure 
the range of protections necessary to combat the full scope of discrimination, exist-
ing laws may need to be modernized; at a minimum, however, LGBTQ nondiscrimi-
nation protections should maintain existing laws at both the state and local levels. 
The goal of adding sexual orientation and gender identity and expression protec-
tions to nondiscrimination laws is to expand protections for all people and should 
never be utilized as an excuse for undermining existing frameworks. 

Include currently excluded identities 

In many instances, the pre-existing, prevailing nondiscrimination framework may 
not include protected classes from other states or federal law in every area of life. 
For example, most states still lack marital status protections for all individuals.44 At 
the federal level, sex is currently absent from public accommodations and many 
portions of federally funded programs.45 It is particularly important to include sex 
whenever sexual orientation and gender identity appear in a law, given the signifi-
cant overlap in discrimination. When pre-existing nondiscrimination laws do not 
provide the scope of protections necessary for LGBTQ people to live and thrive, it’s 
important to improve existing civil rights laws to enhance protections for them, not 
to settle for an inadequate structure that leaves far too many families behind.

Some cities and counties may not have an existing nondiscrimination framework. 
New nondiscrimination laws should include other classes commonly found 
in civil rights laws, such as race, sex, religion, disability, and other traditionally 
protected classes. Houston’s 2014 Equal Rights Ordinance, which was eventually 
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rescinded in a contentious public referendum, created a municipal nondiscrimina-
tion apparatus where none previously existed. In doing so, the city council passed 
protections for 15 identities, including sexual orientation, gender identity, sex, 
religion, veterans status, military status, and race.46 A majority of the complaints 
filed under the ordinance were based on race, sex, and age, despite state and fed-
eral laws that also ban such discrimination. 47 

The passage of LGBTQ nondiscrimination protections at any level provides an 
important opportunity to modernize nondiscrimination laws for other protected 
classes as well, ensuring parity and equality in nondiscrimination protections. 
Even if protections already exist at the state or federal level for a particular identity, 
it is important to include these protected classes in municipal laws, since they cre-
ate a new and unique mechanism to combat discrimination.

Do not limit local protections in state laws 

State nondiscrimination protections should be a floor, not a ceiling. They should 
not undo the progress local ordinances have achieved, nor should they impede the 
ability of local ordinances to go even further in preventing future discrimination. 
For example, Arkansas, North Carolina, and Tennessee passed state laws interfer-
ing with the ability of localities to pass LGBTQ-inclusive nondiscrimination laws, 
preempting protections in Fayetteville, Charlotte, and Nashville, respectively.48 
Laws that preempt cities and counties from instituting more extensive protections 
restrict cities’ ability to respond to the changing needs of their residents and limit 
the ability of nondiscrimination protections to be comprehensive in areas where 
evidence highlights they are necessary. 

Modernize the scope of laws 

Some existing nondiscrimination laws may fail to provide the scope of protections 
necessary to combat all forms of discrimination. LGBTQ nondiscrimination leg-
islation provides an important opportunity to modernize existing laws to provide 
all protected classes the full range of necessary protections. For example, federal 
public accommodations protections for race, color, religion, and national origin 
only include protections in a small part of the public marketplace, including lodg-
ing, restaurants, transportation depots, and theaters and entertainment venues.49 
Such coverage does not include discrimination that occurs in stores, transporta-
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tion services, health care facilities, and other kinds of public accommodations. 
Where such gaps exist, modernizing existing nondiscrimination laws would not 
only provide LGBTQ communities with the protections they need but it would 
also present the opportunity to expand protections for all classes. 

Protect existing laws

If nondiscrimination laws were to roll back existing protections when adding sexual 
orientation and gender identity and expression, they would cause harm by unjustly 
limiting the protections of other protected classes. Examples of such measures 
include new limits to damages awarded to people who file successful discrimination 
claims or the creation of new religious exemptions in existing nondiscrimination 
protections.50 Such actions arbitrarily weaken safeguards for all protected classes. 
For LGBTQ people who live at the intersection of multiple protected classes, such 
actions would undermine the protections they would conceivably gain.

Do not penalize people for filing complaints

Penalizing people for filing unsuccessful complaints opens the door to retaliation 
against those who bring discrimination complaints. Indiana’s proposed nondis-
crimination bill, for example, would allow a penalty of up to $1,000 for complaints 
that the commissioner determines are “frivolous” and “intended to harm the 
subject of the complaint.”51 

This creates a solution for a nonexistent problem. Rather than frivolous com-
plaints, the true problem is underreporting of discrimination: An estimated 4 mil-
lion acts of rental housing discrimination occur each year, but only 27,528 of these 
complaints are reported.52 According to a Williams Institute report that looked at 
an aggregate of all available state level data, LGBTQ people use public accommo-
dation legal protections at rates similar to people of color using race nondiscrimi-
nation laws and women using sex nondiscrimination laws.53 Penalties for filing 
complaints do not promote equal treatment under the law—they may only deter 
people from filing legitimate complaints out of fear that losing their cases could 
carry a heavy financial penalty.
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While a penalty for bringing an unsuccessful discrimination complaint should 
be avoided, awarding attorney’s fees is reasonable, in limited circumstances. 
Title VII of the Civil Rights Act includes a provision under which courts may 
allow the prevailing party a reasonable attorney’s fee.54 The U.S. Supreme Court 
found in Christiansburg Garment Co. v. Equal Employment Opportunity Coalition 
that employees generally should not have to worry about having to pay their 
employer’s attorney fees if their case did not succeed at trial. Assessing fees simply 
because the plaintiff did not win would “undercut the efforts of Congress to pro-
mote the vigorous enforcement of the provisions of Title VII.”55 In cases of a claim 
that was “frivolous, unreasonable, or groundless,” a court may require the plaintiff 
to pay attorney’s fees.
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Ensuring parity and  
equality for LGBTQ people  
in nondiscrimination laws

One of the more common attempts to amend LGBTQ nondiscrimination bills is 
to include unique exemptions or exclusions that allow for discrimination to persist 
in vital areas of life.56 These exemptions perpetuate and condone the discrimina-
tion that falls within the exclusion, leaving many people vulnerable to life-altering 
discrimination. Exemptions—whether based on religious beliefs or focused on 
restroom exclusions—frequently target the most vulnerable members of LGBTQ 
communities. In fighting for equality, LGBTQ people deserve the same protec-
tions from discrimination provided to other communities.

Do not privilege religiously based discrimination

The first common exemption seeks to allow entities or organizations with a 
religious affiliation to be allowed to discriminate against LGBTQ individuals and 
families.57 Such overly-broad religious exemptions would effectively condone anti-
LGBTQ discrimination against some of the most vulnerable LGBTQ community 
members, including homeless LGBTQ youth seeking shelter and LGBTQ families 
living in poverty.58 Additionally, LGBTQ parents seeking to adopt children may 
face stigmatizing and unequal barriers to adoption.59

Religious freedom is an important and long-standing principle that allows all 
Americans to worship and practice their faith, but it does not and should not 
include the right to utilize religion to impose harm on others. Incorporating 
LGBTQ people into a comprehensive nondiscrimination framework does 
not disrupt America’s historic, constitutionally protected freedom of religion. 
Indeed, religious freedom continues to flourish in the states and localities 
that have already passed LGBTQ-inclusive protections. States such as Iowa, 
Colorado, Illinois, and Maryland all have thriving religious freedom and nondis-
crimination protections for LGBTQ people.60
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Incorporating unique exemptions, particularly for religiously-based discrimina-
tion, effectively communicates to both the public and the entities charged with 
enforcement that LGBTQ discrimination should be treated differently than other 
forms of discrimination.61 Such a message not only condones discrimination 
within these exclusions but also could potentially provide a rationale to under-
mine protections in broader areas of life. 

Include small businesses 

While Title VII of the Civil Rights Act of 1965 is limited to employers with 15 or 
more employees, state nondiscrimination laws can go beyond Title VII’s coverage 
and extend protections to small businesses. In fact, many states extend coverage of 
employment nondiscrimination laws to employers who employ one or more indi-
viduals.62 A poll conducted by CAP, American Unity Fund, and Small Business 
Majority found that 81 percent of small business owners support a federal law 
banning employment discrimination against LGBTQ people. When it comes to 
serving everyone that walks through their doors, the poll found that 80 percent 
of small business owners support laws banning discrimination against LGBTQ 
people in public accommodations.63 

These protections have broad support across party lines and among Christian 
small business owners.64 It is unnecessary to exempt small businesses when they 
overwhelmingly support the protections without exemptions.65 Indiana’s pro-
posed nondiscrimination bill, for example, would treat LGBTQ people differently 
than other protected classes by only including exemptions for businesses with 
four or more employees in marriage-related services.66 Employers with six or more 
employees are covered by the state’s employment nondiscrimination laws, and 
there is no small business exemption for public accommodations protections.67 

Include shared facilities

Another common exemption seeks to exclude shared facilities, such as rest-
rooms, from gender identity nondiscrimination protections. The discrimina-
tory legislation in North Carolina, H.B. 2, has thrust this conversation into the 
national spotlight, highlighting both the need for protections in such facilities 
and the support for allowing transgender people access to restrooms consistent 
with who they are.68 Bathroom exclusions reinforce stigma and prejudice against 
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transgender people, while leaving them without protection or recourse should 
they face harassment or discrimination. One study found that 70 percent of 
transgender people surveyed in Washington, D.C., said that they had experienced 
discrimination or harassment in a public restroom.69 Another study found that 54 
percent of transgender respondents experienced negative health outcomes due to 
avoiding public restrooms.70

While opponents cite concerns regarding public safety, no evidence exists to sug-
gest that passing protections for transgender people throughout daily life, includ-
ing in shared facilities, increases incidences where public safety is compromised. 
Law enforcement officials have spoken out against these claims and Patricia Dailey 
Lewis, a Delaware prosecutor in charge of the state’s child predator unit stated that 
the notion that gender identity protections could threaten children “is offensive and 
exploitative to children and to the parents that seek to protect them.”71 Additionally, 
all harmful behavior, from voyeurism to assault, would remain illegal. 

Access to shared facilities is vital to be able to fully participate in society. Failing to 
protect transgender people from discrimination and harassment in shared facilities 
can limit their ability to work, attend school, or go to a restaurant or a shopping mall. 
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Conclusion

Ongoing expansion and improvement of our nation’s nondiscrimination laws are 
a vital way to ensure that LGBTQ community members have the opportunity to 
survive and thrive in our society. While comprehensive nondiscrimination laws 
will not solve every instance of discrimination, they will provide an important 
mechanism for discriminatory landlords, employers, shop owners and others to 
be held accountable for their behavior.

The existing nondiscrimination framework in the United States codifies the 
covenant that the government and its representatives have struggled to uphold 
throughout this country’s history—that every person is created equal and 
endowed with a right to life, liberty, and equal protection under the law. As cities, 
states, and the nation continue to debate and pass LGBTQ nondiscrimination 
protections, elected officials and advocates must ensure that no one—in any state, 
community, or vital area of life—is left behind.
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