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Introduction and summary

America’s four-decade-long experiment with mass incarceration and overcriminal-
ization is widely recognized as a failure. We lock up a greater share of our citizens
than any other developed nation, destroying lives and separating families at an
annual cost of more than $80 billion. In addition, we do little to prepare individu-
als behind bars for their eventual release, yet are surprised when some two-thirds

return to our jails and prisons.

The crushing impact of the criminal justice system’s failure is felt acutely in com- Incarcerated
munities across the United States. Significant and growing research shows how

certain populations—including communities of color; residents of high-poverty persons are
neighborhoods; and lesbian, gay, bisexual, and transgender, or LGBT, individu-

als—have been particularly hard hit. But rarely discussed is the impact of the at least three
criminal justice system on Americans with disabilities."

times as likely

The past six decades have seen widespread closure of state mental hospitals and

other institutional facilities that serve people with disabilities—a shift often tore PO rt havin g
referred to as deinstitutionalization.” The number of Americans residing in such

institutions dropped sharply from nearly 560,000 in 1955 to only about 70,000 a disabil |ty as the
in 1994.* While widely regarded as a positive development, deinstitutionaliza-

tion was not accompanied by the public investment necessary to ensure that nonincarcerated

community-based alternatives were made available.* As a result, while people

with disabilities—and particularly those with mental health conditions—were pPopu lation.
no longer living in large numbers in institutions, many began to be swept up into

the criminal justice system, often due to minor infractions such as sleeping on the

sidewalk. Indeed, federal and state jails and prisons are now home to three times

as many people with mental health conditions as state mental hospitals.®

People with disabilities are thus dramatically overrepresented in the nation’s
prisons and jails today. According to the Bureau of Justice Statistics, people
behind bars in state and federal prisons are nearly three times as likely to report

having a disability as the nonincarcerated population, those in jails are more than
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four times as likely.® Cognitive disabilities—such as Down syndrome, autism,
dementia, intellectual disabilities, and learning disorders—are among the most
commonly reported: Prison inmates are four times as likely and jail inmates more
than six times as likely to report a cognitive disability than the general popula-
tion.” People with mental health conditions comprise a large proportion of those
behind bars, as well. The Bureau of Justice Statistics reports that fully 1 in S prison

inmates have a serious mental illness.?
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Source: Bureau of Justice Statistics, Disabilities Among Prison and Jail Inmates, 2011-2012 (U.S. Department of Justice, 2015), tables 4 and 5,
available at http://www.bjs.gov/content/pub/pdf/dpji1112.pdf.

Mass incarceration of people with disabilities is unjust, unethical, and cruel. But it
is also penny-wise and pound-foolish, as community-based treatment and preven-
tion services cost far less than housing an individual behind bars. According to a
2014 study of Los Angeles County, the average cost of jailing an individual with
serious mental illness exceeds $48,500 per year. By comparison, the price tag for
providing Assertive Community Treatment, or ACT, and supportive housing—
one of the most intensive, comprehensive, and successful intervention models in

use today—amounts to less than $20,500 annually, just two-fifths the cost of jail.’

In addition to facing disproportionate rates of incarceration, people with disabili-
ties are also especially likely to be the victims of police violence. Freddie Gray, Eric
Garner, Kristiana Coignard, and Robert Ethan Saylor were all individuals with dis-
abilities whose tragic stories of being killed at the hands of police officers garnered
significant recent national media attention. They are but four high-profile exam-

ples of a widespread, commonplace occurrence. While data on police-involved
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killings are extremely limited, one study by the Ruderman Family Foundation
estimates that people with disabilities comprise a staggering one-third to one-half
of all individuals killed by law enforcement.'® According to an investigation by The
Washington Post, one-quarter of the individuals shot to death by police officers in
2015 were people with mental health conditions.!’ Countless more have suf-
tered brutality and violent treatment at the hands of police, often stemming from
misunderstandings related to mental health conditions and other disabilities."
Furthermore, the number of individuals who have acquired disabilities while in

police custody is unknown.

While behind bars, people with disabilities are often deprived of necessary medi-
cal care, as well as needed supports, services, and accommodations. This is despite
long-standing federal disability rights laws that mandate equal access to programs,
services, and activities for all people with disabilities in custody. Poor conditions
in jails and prisons and inadequate access to health care and mental health treat-
ment can not only exacerbate existing conditions, but also lead to further physical
and mental health problems that individuals did not have prior to incarceration."
Many inmates with disabilities are held in solitary confinement—reportedly,

in many cases, for their own protection, due to a lack of appropriate alternative
accommodations.'* A growing array of research reveals that even short stays in sol-
itary confinement can have severe and long-lasting consequences for people with
disabilities, and particularly those with mental health conditions. Furthermore,
many individuals who had not previously lived with mental health conditions
experience significant psychological distress following solitary confinement.' The
tragic but all-too-common case of Kalief Browder brought this to light last year.'®
Browder died by suicide after nearly two years in solitary confinement in Rikers

Island on charges, later dismissed, that he had stolen a backpack.

Moreover, while many people with disabilities already face barriers to employ-
ment, stable housing, and other necessary elements of economic security, adding
a criminal record into the mix can pose additional obstacles that make living
with a disability an even greater challenge.'” Meanwhile, reentry programs for
formerly incarcerated individuals often lack necessary accommodations and con-
nections to community services, making them incapable of meeting the needs of

participants with disabilities.

This year marks the 17th anniversary of the landmark Supreme Court decision in
Olmstead v. L.C., which held that unjustified segregation of people with disabilities
in institutional settings constituted unlawful discrimination in violation of the

Americans with Disabilities Act, or ADA. Ending the mass incarceration of people
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with disabilities will require meaningful investment in the nation’s social service
and mental health treatment infrastructure to ensure availability and funding
for community-based alternatives, so that jails and prisons are no longer forced
to serve as social service providers of last resort. But bringing about this change
will also require including disability as a key part of the bipartisan conversation
on criminal justice reform taking place in Congress, as well as in states and cities
across the United States.

This report highlights steps policymakers can take to combat inappropriate and
unjust incarceration and criminalization of people with disabilities, as well as
steps to ensure appropriate and humane treatment of people with disabilities
throughout the justice system, from police practices to courts, conditions in jails

and prisons, and reentry.
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