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There has been much controversy and criticism about drone strikes conducted by

the United States, especially those that have targeted Al Qaeda operatives outside
Afghanistan in Yemen, Somalia, and the border regions of Pakistan.' Many questions
have surfaced about the effectiveness of using drone strikes. There is also a widespread

perception that strikes have killed many civilians and that they are illegal.?

The Obama administration recently promised to release information about the number of
civilians killed, as well as its policy guidance governing drone strikes outside Afghanistan.
However, this new information is unlikely to directly address the question of what legal
framework governs such drone strikes. In fact, the Obama administration has never been
completely clear about its views on the legal basis for the drone program. But an under-
standing of the legal framework is necessary to evaluate the new information and the legal-

ity of the drone program. The relevant questions about that framework include:

* Is the drone program simply a part of the ongoing U.S. war against Al Qaeda, the
Taliban, and associated forces that began in Afghanistan? Or is it somehow a sepa-
rate counterterrorism effort outside the law of armed conflict with particular rules

and policies?
* Does the law of armed conflict apply to drone strikes that take place outside Afghanistan?

» If so, what are the applicable rules regarding targeting combatants and civilians, and

may innocent civilians be lawfully killed?

* How does the May 2013 Presidential Policy Guidance, or PPG, concerning the use
of lethal force “outside areas of active hostilities” relate to the applicable legal require-
ments—especially regarding the possibility that noncombatants could be injured or
killed?® In what countries does the PPG apply?

* Do different legal rules apply to targeting U.S. citizens with drones?
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While senior Obama administration officials and lawyers have spoken about these issues
in the past, this issue brief attempts to provide a clear roadmap to the relevant legal ques-
tions. This framework is necessary to determine if past U.S. drone strikes were illegal

because they were not part of a war; if individual strikes illegally killed civilians; or if the

drone program is instead a legal, albeit terrible, part of war.

There is no doubt that these strikes exact an enormous toll—both on those who are
unintended victims and those who carry out the operations. But such a toll is paid in

almost all warfare; it does not mean that drone strikes are illegal.

Drone program background

Since taking office in 2009, the Obama administration has used drones to conduct tar-
geted strikes against Al Qaeda terrorists outside Afghanistan. Under the George W. Bush
administration, the drone program was smaller in scope because the weapons system
was not yet fully developed. Some human rights advocates and others have criticized

these strikes as both illegal and the cause of excessive civilian casualties.*

In May 2013, President Barack Obama attempted to address these concerns in a speech
at the National Defense University.® He said:

As was true in previous armed conflicts, this new technology [drones] raises profound
questions — about who is targeted, and why; about civilian casualties, and the risk of
creating new enemies; about the legality of such strikes under U.S. and international

law; about accountability and morality.
The president went on to acknowledge:

To say a military tactic is legal, or even effective, is not to say it is wise or moral in every
instance. For the same human progress that gives us the technology to strike half a
world away also demands the discipline to constrain that power -- or risk abusing it.
And that’s why, over the last four years, my administration has worked vigorously to
establish a framework that governs our use of force against terrorists -- insisting upon
clear guidelines, oversight and accountability that is now codified in Presidential Policy

Guidance that I signed yesterday.

That PPG governs the use of lethal military force, including drone strikes, outside “areas
of active hostilities”—which, presumably, excludes Afghanistan. With the president’s
announcement, the White House issued a fact sheet on the classified PPG that laid out

some of its key features, including standards for when drone strikes could be carried out.®

Nevertheless, the president’s speech and PPG did little to quell public controversy.
Since then, still more questions have been raised concerning the applicability and
operation of the PPG.

2 Center for American Progress | Are U.S. Drone Strikes Legal?



The Obama administration recently promised to disclose additional information
concerning drone strikes. In response to a Freedom of Information Act lawsuit brought
by the American Civil Liberties Union, the administration has agreed to the release

of aredacted version of the PPG itself and some related documents.” Assistant to the
President for Homeland Security and Counterterrorism Lisa Monaco also announced
that “in the coming weeks, the Administration will publicly release an assessment of
combatant and non-combatant casualties resulting from strikes taken outside areas of

active hostilities since 2009” and that these figures will be provided annually thereafter.®

The PPG—even with redactions—and the assessment of casualties are important
disclosures, but they are unlikely to provide a complete and clear explanation of the legal

basis for the drone program.

Moreover, the standards contained in the PPG and the number of civilian casualties can
only be properly evaluated in the context of the legal framework governing the drone
strikes. While the Obama administration has spoken frequently about the applicable
law, its statements have not always been clear about the legal justification for deliberately

targeting and killing individuals outside Afghanistan.

The following is a guide to the legal framework applicable to those drone strikes. Put
most simply, the framework is necessary to evaluate whether drone strikes outside
Afghanistan, including those that have accidentally killed civilians, were part of a war—
which, by definition, countenances the accidental killing of civilians—or whether they

were instead illegal killings not part of any war.

Have all the drone strikes been conducted as part of the war against
Al Qaeda and its associated forces that began in 2001 in Afghanistan?

President Obama has repeatedly said that the United States is at war with Al Qaeda.
In contrast, the George W. Bush administration claimed that the United States was
engaged in a global war against terror. Congress initially authorized war against Al
Qaeda and the Taliban in its 2001 Authorization for Use of Military Force, or AUMF,
and the Obama administration continues to rely on that AUMF as congressional

authority for ongoing military operations.

The U.S. military is still fighting Al Qaeda, the Taliban, and associated forces in
Afghanistan—sometimes using drones. Since 2009, the Obama administration has
acknowledged targeted drone strikes in Yemen and Somalia as well. It has also carried
out drone strikes in the border regions of Pakistan, although it is unclear whether the
U.S. has officially acknowledged those operations. ° The administration has also relied
upon the 2001 AUMEF to fight the Islamic State in Iraq and Syria since 2014 using

both manned and unmanned aircraft.
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Much of the public controversy about drone strikes stems from confusion about whether
the strikes outside of Afghanistan are part of the armed conflict—the war—with Al Qaeda
and its associated forces. The press and critics frequently describe the strikes as taking
place outside of active battlefields and as targeted killings or self-defense operations;
government officials sometimes describe them as counterterrorism operations.'’ Such
descriptions all obscure the basic question: Is the United States carrying out drone strikes
as part of the war? The answer is key to determining their legality. For example, the con-
cept of an active battlefield does not have any recognized legal meaning—even if it were

clear what the term means in the context of the kind of war being waged in Afghanistan.

The most likely reading of the Obama administration’s statements over the years is that,
in its view, all of the drone strikes since 2009 have been authorized and conducted as
part of the armed conflict with Al Qaeda and associated forces pursuant to the 2001
AUME. It would be useful for the administration to clearly state this. While the admin-
istration may believe that the strikes are also justified on other grounds—for example,
some kind of independent self-defense theory—it should clarify whether this is an

additional rationale to the armed conflict justification.

Does the law of armed conflict apply to drone strikes conducted
as part of the war, even if they occur outside Afghanistan?

Much of the controversy surrounding the legality of drone strikes, particularly, the
killing of civilians, is tied up with the question of whether the law of war—also called
the law of armed conflict, or LOAC, and international humanitarian law—applies.
The LOAC is the body of law—including the Geneva Conventions, other treaties, and
customary law—that applies to the conduct of war.'' Much of the scholarly discussion
about these strikes revolves around the geography of the war with Al Qaeda; whether
strikes outside Afghanistan are prohibited uses of military force;'* or whether interna-

tional human rights law or some self-defense doctrine applies instead of the LOAC.

But if the drone strikes are part of the armed conflict with Al Qaeda—as the Obama
administration’s statements seem to imply—there is no doubt that the LOAC applies.
The United States recognizes as a general matter that the LOAC applies to all military
operations. U.S. Department of Defense directives require all personnel to “comply with
the law of war during all armed conflicts, however such conflicts are characterized, and

in all other military operations.”"?

The applicability of the law of armed conflict is key to determining the legality of the
strikes because, in a war, a party is entitled to deliberately target and kill the enemy so

long as other requirements of the LOAC are met. Outside war, such killings are likely

to be murder.
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In addition, the CIA’s participation in the drone program has raised questions
about the applicability of the LOAC to drone strikes—even though they are part

of the armed conflict. There are many public reports that the CIA—rather than the
Department of Defense—carries out drone strikes in some countries, and the gov-
ernment has not disputed these reports. This raises the issue of whether the CIA
follows the LOAC in carrying out these strikes. The CIA’s mission, unlike that of
the Department of Defense, includes violations of foreign or international law when
authorized by the president. The CIA, unlike the military, is not trained and steeped
in the requirements and doctrine of the LOAC.

While Obama administration officials have affirmed that all targeting operations abide
by the LOAC," they have not explicitly addressed the concern that CIA drone strikes
may not comply with these requirements. The administration should specifically state
whether all agencies—including the CIA—have been obliged to follow the LOAC

in conducting drone strikes since 2009. It should also explain how it ensures that the
requirements of the LOAC are followed if drone strikes are carried out by an agency

other than the Department of Defense.

What are the LOAC rules regarding targeting combatants and civilians?
The LOAC requires the following principles to be followed when targeting individuals:

(1) military necessity, which requires that the use of military force (including all
measures needed to defeat the enemy as quickly and efficiently as possible, which are
not forbidden by the law of war) be directed at accomplishing a valid military purpose;
(2) humanity, which forbids the unnecessary infliction of suffering, injury, or destruc-
tion; (3) distinction, which requires that only lawful targets—such as combatants and
other military objectives— be intentionally targeted; and (4) proportionality, which
requires that the anticipated collateral damage of an attack not be excessive in relation

to the anticipated concrete and direct military advantage from the attack.”

The LOAC includes specific rules on targeting individuals that are intended to protect
civilians. Those rules may be summarized as only permitting the targeting of combatants
or civilians who are directly participating in hostilities. Targeting of other civilians is

prohibited and may constitute a war crime.

Thus, all drone strikes since 2009 carried out as part of the war against Al Qaeda had
to meet the basic principles of the LOAC—military necessity, humanity, distinction,
and proportionality. In addition, the specific targeting requirements protecting civilians

applied to all the drone strikes.
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In evaluating whether civilian deaths in drone strikes were a violation of the law, it is
these standards—which require the targeting of combatants, prohibit the targeting of
noncombatants, but also allow the possibility of innocent civilian bystanders being
killed—that must be applied.

How does the Presidential Policy Guidance of 2013
concerning the use of drone strikes “outside areas
of active hostilities” relate to the LOAC requirements?

The U.S. position on the applicability of the LOAC to drone strikes has been obscured
in part by the Obama administration’s efforts to apply more restrictive standards to at
least some drone strikes than what is required by the LOAC. The 2013 PPG, which
applies to strikes “outside areas of active hostilities,” prohibits strikes even when they
would be legal under the LOAC."¢

But the public description of the PPG offers little clarity on how its standards relate to or
replace LOAC rules."”

In May 2013, when President Obama gave a speech on the progress of the war against Al
Qaeda and issued the new PPG, the president described the policy as follows:

[W]e act against terrorists who pose a continuing and imminent threat to the
American people, and when there are no other governments capable of effectively
addressing the threat. And before any strike is taken, there must be near-certainty that

no civilians will be killed or injured -- the highest standard we can set."®

Since that announcement, there has been much confusion concerning the require-
ments of the PPG. How do those requirements relate to less stringent traditional LOAC
requirements? What does continuing and imminent threat mean? Where does the PPG

apply? Has it always been followed? And is it still being followed?

Although the Obama administration could have explained it more clearly, the PPG
apparently incorporates a policy decision that, when conducting drone strikes in
particular areas, the United States will comply not only with the LOAC but will also
follow more stringent requirements that set a higher standard for conducting lethal
actions. For example, there is no requirement in war that lethal action be restricted
to situations where there is near certainty that civilians will not be killed or injured.
To the contrary, civilians are sometimes accidentally killed during war—even in

instances when the laws of war are followed."®
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There is important information, however, that is still unknown about the applicability

of the more stringent standards set forth in the PPG, including the countries where the
United States has carried out drone strikes subject to the PPG. One of the widespread
concerns about the use of drone strikes is that they allow the United States to carry out
so-called secret wars abroad. While secret wars are rarely secret from those who live where
the fighting or bombing is happening, U.S. failure to acknowledge that it is engaged in a
military campaign in a particular country undercuts both democratic accountability at
home, as well as the policy objectives of the military action by undermining the popula-
tion’s support for those objectives. Although there may be occasions where considerations
of military necessity support secrecy for a limited period of time, refusing to acknowledge

sustained U.S. military operations in another country is virtually certain to backfire.

The Obama administration has identified most countries in which it has conducted
military operations, whether as part of the war against Al Qaeda or otherwise.”
Nevertheless, it has made ambiguous statements that leave the perception that the
United States has engaged in secret operations—including drone strikes—in many
more countries. For example, administration officials have claimed that the United
States is entitled to conduct military operations against Al Qaeda outside Afghanistan
but has insisted that considerations of international law limit those countries in which
it would be lawful to do so.*' However, it has neither outlined what those legal limits are
or even provided a public list of all countries in which it has engaged in military actions

against Al Qaeda or its associated forces.

In particular, the Obama administration has failed to forthrightly acknowledge that it
has conducted drone strikes in the border regions of Pakistan—even while describ-

ing counterterrorism operations along the “border of Afghanistan/Pakistan”** and
acknowledging a particular strike that killed two Western hostages by mistake.* Indeed,
there is a long series of statements by current and former officials referring to strikes in
Pakistan.** And the press has reported that there have been more than 400 such strikes.>

Such ambiguity prevents the necessary public debate on the effects, costs, and effective-
ness of drone strikes. It is generally assumed that the Obama administration refuses

to acknowledge them because the Pakistani government has insisted on such refusal

as a condition for consenting to the strikes. But if that is so, there is reason to be con-
cerned that acceding to that request—even if doing so is necessary to obtain Pakistan’s
consent—undercuts rather than advances the fight against the extremists targeted

by the drones. The secrecy allows the Pakistani government not only to lie to its own
people but also to issue statements condemning the very U.S. strikes to which it has
consented.’® Such statements are, at a minimum, unhelpful in the struggle for public

opinion in Pakistan against terrorist violence.
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The Obama administration should identify all countries in which it has carried out
military operations, including drone strikes, as part of the war with Al Qaeda and associ-
ated forces. It should also disclose the countries where it has applied the PPG to drone
strikes because they were considered to be outside “areas of active hostilities,” as well as

the countries where the PPG currently applies.””

What legal rules apply to targeting U.S. citizens with drone strikes?

As the president acknowledged in 2013, the United States targeted and killed at least
one U.S. citizen with a drone strike in Yemen: Anwar Aulaqi, the chief of external opera-
tions for Al Qaeda in the Arabian Peninsula.?®

The president explained the basis for targeting him as follows:

When a U.S. citizen goes abroad to wage war against America and is actively plot-
ting to kill U.S. citizens, and when neither the United States, nor our partners are
in a position to capture him before he carries out a plot, his citizenship should no
more serve as a shield than a sniper shooting down on an innocent crowd should be
protected from a SWAT team.

He acknowledged that “the targeting of any American raises constitutional issues that
are not present in other strikes.” Since that speech, various U.S. Department of Justice,

or DOJ, memoranda concerning those constitutional issues have been publicly dis-
closed and debated.”

However, neither the president’s speech nor the DOJ memoranda made adequately
clear whether the legal threshold for targeting such a U.S. citizen is the same thresh-

old for targeting a non-U.S. citizen, as well as whether that threshold is defined by the
LOAC. The effect has been further public confusion about the legality of a drone strike
against an American who is fighting with Al Qaeda or its associated forces. While the
DOJ memoranda serve as the Obama administration’s legal analysis on the constitu-
tionality of such strikes, the administration’s view of the role of international law and, in

particular, the LOAC in determining the legality of such strikes remains ambiguous.

The Obama administration should clarify whether, in its view, U.S. citizens such as
Aulagi can be targeted with drones only when doing so would be permitted by the
LOAC as part of the armed conflict with Al Qaeda and its associated forces. In particu-
lar, the administration should clarify whether both LOAC requirements and constitu-

tional requirements must be met in order to carry out such drone strikes.
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Conclusion

The Obama administration’s recent promises of more specific disclosures are welcome
responses to public demands for more information. Evaluating the legality of the drone
strikes must begin with an understanding of how the law of armed conflict applies, as
well as the administration’s view of its applicability. This analysis will likely demonstrate
that the more serious questions raised by the use of drones in this war are their effective-

ness rather than their legality.

Kate Martin is a Senior Fellow at the Center for American Progress, focusing on issues at the

intersection of national security, civil liberties, and human rights.
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