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In March, the U.S. Supreme Court will hear oral arguments in King v. Burwell, the latest
court challenge to the Affordable Care Act. This time, opponents of the law claim that
tax credits should not be available for health plans sold through a marketplace—or
“exchange”—run by the federal government via the HealthCare.gov website. If the
Supreme Court rules against the Affordable Care Act, more than 8 million Americans
would become uninsured, and premiums would increase by more than 35 percent in the
market for individuals—even for those who do not receive tax credits or buy insurance

through the marketplace.!

The media, health care industry stakeholders, state officials, members of Congress, and
the Supreme Court justices themselves should understand that Congress would not be
able to take legislative action to prevent these severe consequences from occurring. Due
to budget scorekeeping rules, any congressional response to a Supreme Court decision
against the Affordable Care Act—whether it be a targeted response or one that makes
additional revisions to the law—would cost as much as $340 billion over 10 years.> To

state the obvious, the challenge of paying for this cost would be insurmountable.

Budget scorekeeping

The nonpartisan Congressional Budget Office, or CBO, regularly updates its budget pro-
jection for current policies. This projection is the baseline of spending against which the
budgetary impact of any legislation is measured. The baseline is important because it is
used for official scorekeeping that enforces rules requiring the cost of any new legislation

to be paid for through revenue increases or spending cuts.?
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When CBO updates its baseline, it takes into account a variety of factors, including:*

* Legislative changes

* Economic changes

* Executive branch decisions

¢ Changes in CBO’s estimating methodologies
* Court decisions

With respect to court decisions, CBO has provided the following guidance to Congress:

If new information indicates that an action or event that would affect CBO’s baseline
has happened or definitely will happen ... such as a Supreme Court decision ... CBO
immediately takes that information into account in assessing what will happen under

current law when it analyzes the effects of legislation being considered by the Congress.®

In fact, CBO has already adjusted its baseline for the Affordable Care Act to account for
a Supreme Court decision.® The Supreme Court ruled on June 28, 2012, that states must
be able to choose whether or not to expand their Medicaid programs. In July 2012, CBO
promptly updated its baseline for the Affordable Care Act accordingly. Whereas CBO
had previously assumed that all states would expand their Medicaid programs, it could

no longer make this assumption.

Because CBO assumed that fewer states would expand their Medicaid programs, it low-
ered its projection of spending under the Affordable Care Act by $84 billion from 2012
t0 2022.” In doing so, CBO took into account the many factors that state officials would
likely consider in deciding whether to expand their Medicaid programs.

Effect of King v. Burwell on CBO's baseline

If the Supreme Court rules against the Affordable Care Act in June—eliminating tax
credits in states that do not run their own marketplaces—the Congressional Budget
Office would immediately adjust its baseline for the Affordable Care Act downward.
Currently, CBO assumes that tax credits are available in all 50 states—an assumption
that the office maintained even after it became clear that some states would not set up
their own marketplace.® Because CBO would no longer make this assumption, it would

lower its projection of spending under the law.

Using the same modeling techniques as CBO, the Urban Institute estimates that a
Supreme Court decision against the Affordable Care Act would reduce federal spend-
ing by about $340 billion over 10 years.” This estimate assumes that no additional states
would set up their own marketplaces to qualify for tax credits. In determining how many
states would lose tax credits and over what time period, CBO would take into account

many factors, which would most likely include the following:
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* Aruling in June would be only months before open enrollment for 2016 begins in

October, leaving little time for states to act.

* Of the states that would lose tax credits, only eight have legislative sessions that extend
beyond June.'® Because states need to have the legal authority to set up a market-
place—and because most governors do not have the statutory authority to act on their

own—state legislatures would need to act.

* Of the states that would lose tax credits, only Delaware is led by a Democratic gover-
nor and legislature.'’ Due to entrenched Republican resistance to the Affordable Care

Act, it would be unrealistic to expect many other states to act.

* Nearly two dozen states chose not to expand their Medicaid programs. It would be
unrealistic to expect a significantly different result with respect to the Affordable Care

Act’s other main coverage program.

* According to the consulting firm Leavitt Partners, it would cost a state $40 million to

$60 million to build a marketplace, which would take as long as 18 months."

* Federal funding for states to set up marketplaces has already expired. States that
are already strapped for cash would have to provide their own funding to start up a

marketplace.

Moreover, states that continue to refuse to set up their own marketplaces would not

be able to rely on “state innovation waivers,” which would allow states to experiment
with alternative ways to expand coverage. The Affordable Care Act does not authorize
state innovation waivers until 2017." More importantly, state innovation waivers only
provide states with federal funding equal to the amount of tax credits that they would
otherwise receive.'* Because a Supreme Court decision against the Affordable Care Act
would eliminate tax credits in states that do not run their own marketplace, such states

would not be entitled to any federal funding under a state innovation waiver.

Putting together all of these legal, practical, and political constraints, CBO would likely
assume that not many—if any—additional states would set up their own marketplace to
qualify for tax credits or otherwise be able to access equivalent funding. As a result, the
Urban Institute’s estimate of a $340 billion reduction in federal spending is a reasonable

approximation of how CBO would update its baseline.

The implications are enormous. As discussed above, any legislation that seeks to restore
the tax credits would be measured against this lower baseline. CBO would therefore score
any legislation that fully restores the tax credits as increasing the federal budget deficit

by roughly $340 billion over 10 years. Yet because the provisions of the Affordable Care
Act that financed the coverage expansion would remain current law and endure as part of

CBO’s baseline, these financing sources would no longer be available to Congress.
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Clearly, it would be nearly impossible for Congress to pay for any legislation that pro-
vides the same extent of coverage as the Affordable Care Act currently provides. For
example, Congress has long been unable to pay for a permanent reform of Medicare
payments to physicians—which would cost $144 billion over 10 years—despite strong
bipartisan support.” If Congress cannot come up with even that amount of money for a
bipartisan reform, it would be a miracle for it to find more than two times that amount
for a contentious reform. This is just one illustration of the extreme difficulty Congress
would face if the Supreme Court rules against the Affordable Care Act.

Conclusion

The Supreme Court cannot rely on congressional Republicans who have voted many
times to repeal the Affordable Care Act’s coverage to save it from the consequences of a
ruling that would unravel that expansion. As Leavitt Partners has judged, “Congress has
little will to provide a fix to legislation that Republicans in both chambers have been so
antagonistic towards.”'® But as this issue brief demonstrates, the major obstacles to any
legislative response would not be just political; there would also be the practical reality

that the cost of any such legislation would be too high for Congress to bear.

Topher Spiro is the Vice President for Health Policy at the Center for American Progress.
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