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Introduction and summary

In the wake of the New Jersey Supreme Court’s recent decision granting same-sex
couples the freedom to marry, social conservatives called on Gov. Chris Christie
(R) to make good on his pledges to rein in a state supreme court they perceive as
“activist” and “liberal”" Brian Brown, president of the National Organization for
Marriage, criticized the court for “redefining our most important social institution
with no regard to the wishes of voters or even elected officials.” Carrie Severino,
chief counsel and policy director at the Judicial Crisis Network, dubbed the tribu-
nal “Chris Christie’s court” and referred to it as “lawless” and “out of control.”® She
also alleged that Christie “has completely squandered the opportunity to appoint
highly qualified judges who faithfully adhere to the text and original meaning

of the law™* Severino called on Christie to fulfill his campaign pledge to appoint
judges who do not “legislate from the bench.”® This call for action is odd, consider-
ing that it comes in the midst of Christie’s years-long quest to do just that. Christie
is engaged in an unprecedented effort to augment the governor’s influence over

the fiercely independent New Jersey Supreme Court.

Christie is the only New Jersey governor since the ratification of the state constitu-
tion in 1947 who refused to nominate a sitting state supreme court justice for ten-
ure.® This led to a standoff with the Democratic state senate, which must confirm
the governor’s nominees. The seat formerly occupied by Justice John Wallace has
remained vacant since May 2010,” and Chief Justice Stuart Rabner has appointed
lower-court judges to temporarily fill the vacant seats. But Rabner himself is up for
tenure in June 2014. Since Rabner authored the court’s recent marriage equality
opinion, some pundits expect that Christie will again throw a respected justice off

the bench because he does not like his rulings.®

This unprecedented attempt to pack the state supreme court is the culmina-
tion of a battle over two cases decided decades ago—cases in which the New
Jersey Supreme Court recognized and protected low-income residents’ rights to

adequate housing and education. In a series of cases, the court has interpreted
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the New Jersey Constitution as requiring state and local governments to provide
affordable housing and equitable education financing.” As with other constitu-
tional rights, the high court then ensured that the state complied with its interpre-

tation of the state constitution.

Just as many state and local governments resisted desegregation after the decision
in Brown v. Board of Education,'® New Jersey legislators at all levels of govern-
ment resisted the state supreme court’s calls to adequately fund education and
ensure affordable housing in compliance with the state constitution.'' Like federal
courts in the aftermath of Brown, the state supreme court became more intimately
involved in implementing its rulings after years of inaction and inadequate mea-
sures from legislators and governors. The court repeatedly professed its preference
for legislative action,'* but when the political branches failed to act in accordance
with the state constitution, the court stepped in to order specific actions. The
court often ordered the legislature to fix poorly funded schools or required that

local governments do more to allow for affordable housing."

Some suburbanites fiercely resisted the idea of sending their tax dollars to failing
urban schools.'* A blogger in the suburbs of Paterson said, “Hundreds of millions
of our tax dollars have been redistributed from New Jersey’s suburban and rural
towns to failing school systems like Newark and Camden.” He claimed the court’s
education jurisprudence is “one of the main reasons our income taxes are so
high.”** Conservatives have long charged that these court decisions tie the hands
of conservative New Jersey legislators who have been looking for ways to cut the
state’s spending. Christie said it is not proper for the court to “determine what pro-
grams the state should and should not be funding.”'¢ He argued the court’s rulings
presume that the solution is to “throw more money at failing schools.”” The gover-
nor was elected on a platform that included changing the ideology of the so-called

activist state supreme court.

Although he now enjoys wider support, Christie relied on huge margins of vic-
tory in the New Jersey suburbs to win his first gubernatorial election.'® A local
commenter noted, “The suburban voters who elected Christie are fed up [with] a
rising tax burden due to expanding welfare, wasteful spending on education, and
ineffective social programs with little to no provable results. There will certainly be

a severe reduction in these types of funds.”*®
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Suburban voters who were tired of sending their money to poor school districts
elected the gubernatorial candidate who pledged to change the state supreme
court into one that would not force them to do so. In the housing context, the
court’s rulings required New Jersey suburbs to accommodate affordable housing,
prompting a backlash—fueled by a “not in my backyard” mentality—against hav-
ing low- and moderate-income people living in the suburbs.”® These sentiments

found a voice in Christie’s anti-court rhetoric.

The standoff between the governor and state senate continues, and Christie shows
no signs of relenting in his effort to pack the court with judges who will rule his
way. In declining to renominate Justice Wallace, Christie claimed that the state
constitution allows the political branches to review justices’ records after their
initial seven-year terms.*' He refused, however, to name any of Justice Wallace’s

decisions which led him to refuse to grant tenure.*

Moreover, every governor before Christie—even a Republican governor who
served as his mentor—did not view the executive appointment power in this
way.”® Christie’s attempts to make the court more conservative run afoul of tradi-
tions that have ensured the high court’s independence from the political branches
of government since the ratification of the state constitution. Until now, the politi-
cal branches renominated every sitting justice for tenure, regardless of whether
they agreed with the justice’s rulings, and maintained a partisan balance in which
neither Republicans nor Democrats had more than a 4-3 majority on the court.**

The tradition of partisan balance even predated the state’s 1947 constitution.

Christie is trying to change all of this. He wants a conservative court that will rule

in his favor and against middle-class families and poor school districts.
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A constitutional right
to housing and education

Before the ratification of the 1947 constitution, New Jersey’s court system was

a mess. Judicial authority was dispersed over a complicated system.” The new
constitution promised to simplify the system by centralizing authority over lower
courts in a single high court.” Judicature, a journal focusing on courts, commented
that the people of New Jersey exchanged “America’s worst court system for

America’s best.”’

The judiciary committee at the constitutional convention looked to the federal
Constitution for guidance on establishing a high court that was independent from
the political branches. The prior New Jersey Constitution, ratified in 1844, required
that the governor appoint the justices for six-year terms, subject to senate confirma-
tion.”® Under the new constitution, the justices are still nominated by the governor
and confirmed by the senate, but they are subject to reappointment and reconfir-
mation by the political branches after an initial seven-year term.” Once the justices
are granted what the New Jersey Constitution refers to as “tenure” after the initial

term, they remain on the bench until the mandatory retirement age of 70.%°

The drafters of the constitution stressed the importance of judicial independence.
During the judiciary committee’s deliberations, Republican Gov. Alfred Driscoll
said, “Our primary, our basic purpose in the drafting of a new Constitution is to
secure beyond any question a strong, competent, easily functioning, but always
independent, judiciary”®' The governor said this independence would allow the
court to “curb any tendency on the part of the other two branches of government
to exceed their constitutional authority. Without independent courts, the whole
republican system must surely fail”*> One delegate said of the reappointment pro-
cess, “If they are qualified, they have no fear of not being reappointed.” Years later,
one participant reportedly told a law professor that “the purpose of the reappoint-
ment process was only to exclude someone who turned out to be incompetent and

was not intended to allow any consideration of a judge’s judicial opinions.”**
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Under the leadership of the esteemed Chief Justice Arthur Vanderbilt, the
reconstituted New Jersey Supreme Court quickly asserted itself as an indepen-
dent and vibrant institution. The court was known for its innovative approaches

to interpreting the state constitution, offering greater protection for some indi-
vidual rights than the U.S. Constitution.** The court also led the way in tort-law
innovations that increased liability for negligence and abrogated long-standing
immunities, although the legislature sometimes rolled back these decisions.** One
scholar said the court “has been compared to the Warren Court due to its desire to

effectuate social change.’

At one point, the high court included future U.S. Supreme Court Justice William
Brennan, who—along with his colleagues on the Warren Court—interpreted
several provisions of the Bill of Rights as protecting Americans from state govern-
ments. As an increasingly conservative U.S. Supreme Court begin to whittle away
these constitutional rights, Justice Brennan encouraged state supreme courts, such
as his previous employer, to interpret state constitutions to provide greater protec-
tion for individual rights than the U.S. Constitution.’® The justices of the New

Jersey Supreme Court took their former colleague’s advice.

Abbott cases

The people of New Jersey first required the state government to provide their
children with an education in 1875, when voters ratified a constitutional amend-
ment that required the legislature to “provide for the maintenance and support of
a thorough and efficient system of free public schools for the instruction of all the
children in this State between the ages of five and eighteen years.”* The drafters
maintained the language of the education provision from the 1875 amendment

when the current constitution was adopted in 1947.%

In recent decades, the New Jersey Supreme Court has interpreted this consti-
tutional imperative as requiring the state to provide the state’s poorest children
with a sufficient education. In a series of cases decided between 1973 and 1975,
the court explained that the constitution requires the “educational opportu-

nity which is needed in the contemporary setting to equip a child for his role as

a citizen and as a competitor in the labor market” and that when local school
districts fail to provide this opportunity, “the State must assure the delivery of the

constitutionally-required education programs and facilities”*' In response to these
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decisions, the legislature adopted the Public School Education Act, or PSEA, of
1975.# A constitutional challenge to the act resulted in the Abbott cases, a series of
21 decisions—the most recent in 2011—characterized by interactions between
New Jersey’s legislative, executive, and judicial branches that attempt to define a

constitutionally sufficient education.®

Throughout the Abbott cases, the New Jersey Supreme Court has maintained that
the legislature is better suited to create a system that provides a “thorough and
efficient education,” and the court often delayed the implementation of remedies
to allow the legislature time to correct the deficiencies in the state’s education sys-
tem without judicial intervention.* The court has also maintained, however, that
the deprivation of constitutional rights must be remedied in order to give those
rights meaning. The most recent Abbott decision noted that “remedial orders were
imposed to provide the education funding and services required to ameliorate the

pupils’ constitutional deprivation.”*

In Abbott I, the court ruled that the school-financing issue was too complicated for
the court to make a decision without an extensive administrative record, send-

ing the case before an administrative law judge, or AL].* Five years later, after the
AlLJ found that “the inequality of education opportunity statewide constituted
denial of a thorough and efficient education” and the New Jersey State Board of
Education declined to accept any of the AL]J’s recommendations, the court ruled
in Abbott II that the school-financing statute was unconstitutional as applied to the

poor urban districts that came to be known as the Abbott districts.*’

The court in Abbott II ordered that funding in the Abbott districts equal the funding
of wealthier districts.*® The court also decided that the extreme disadvantages faced
by students in the Abbott districts must be redressed through funding for their spe-
cial educational needs.” But the court left the specifics of the remedy to the political

branches of government, allowing the legislature to devise any remedy they saw fit.

After years of inaction, the court found that delays in the legislative process were

unjustifiable:

The inadequacy of poorer urban students’ present education measured against
their needs is glaring. Whatever the cause, these school districts are failing
abysmally, dramatically, and tragically. Poorer students need a special supportive
educational effort in order to give them a chance to succeed as citizens and work-
ers. Their educational needs are often dramatically different from those of students

in affluent districts. They are getting the least education for the greatest need.>°
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The legislature’s response to Abbott II was the Quality Education Act, or QEA,

0f 1990. The QEA was intended to achieve funding parity between the Abbott
districts and the wealthier districts by the 1995-96 school year and was accom-
panied by a $2.8 billion tax increase to help pay for increases in school funding.*!
But the legislature partially defunded the QEA in 1991, diverting $360 million

in school funding to property tax relief.** Three years later in Abbott III, the New
Jersey Supreme Court ruled that the QEA was unconstitutional, as the statute
failed to guarantee funding sufficient to achieve parity.” No specific remedies were
ordered, because the state claimed that the QEA would no longer control school-
funding decisions.** The court warned in Abbott III that it would intervene if the

state did not achieve parity by the 1997-98 school year.**

The Comprehensive Education Improvement and Financing Act, or CEIFA, was
proposed and passed under Gov. Christine Todd Whitman (R) in 1996. But
because its funding mechanism had no relationship to the actual costs of achieving
the educational standards created by the law, the bill was found unconstitutional
in Abbott IV.*° The court imposed an interim remedy of requiring parity between
the Abbott districts and high-performing, property-rich districts for the next
school year but still left the creation of a long-term remedy to the legislative and

executive branches.”’

Thirteen years after Abbott I, the court for the first time required the state to take
specific actions beyond providing additional funding to remedy its failure to pro-
vide a constitutionally sufficient education to the children in the Abbott districts.
The specific remedies ordered in the 1998 Abbott V ruling—such as full-day kin-
dergarten, preschool for all 3- and 4-year-olds, the provision of health and social
services, increased security, technology alternative education, school-to-work
programs, after-school programs, and summer school classes—were adapted from
a proposal by the state education commissioner.*® Between 2000 and 2008, 11
Abbott cases clarified the requirements of the preschool program, handled issues
with school-construction funding, and allowed the state to freeze the funding

amount required to implement Abbott remedies.*®
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History of Abbott litigation

Action by the political branches

Action by the state supreme court

1875: The state constitution is amended
to require the state to provide a “thorough and
efficient” education.

1947: The current state constitution is ratified
with the education clause intact.

1975: The legislature passes the PSEA to comply
with Robinson.

July 1990: The QEA aims for funding parity
between rich and poor districts.

1991: An amendment to the QEA diverts $360
million to property tax relief.

1996: The CEIFA is adopted.

September 1997: To comply with the ruling, the
state for the first time allocates enough money to
the 28 Abbott districts to achieve parity.

July 2000: A statute funds construction for
schools in Abbott districts and other districts.

1875

1947

1970s ——
and

1980s —

1990 — .
1991

1992

1993

1994 ——

1995 o
1996 -

1997 ——

1998 —

1999

2000 I

1973: In Robinson v. Cahill, the court defines
the requirements of a thorough and efficient
education and rules that school funding driven
by local property taxes discriminates against
poor students.

1985: In Abbott |, the court remands a constitu-
tional challenge to the PSEA to an administrative
agency due to the fact-sensitive nature of the
constitutional issues.

July 1990: In Abbott Il the court rules the PSEA
unconstitutional as applied to urban districts with-
out sufficient property tax revenue and orders the
legislature to remedy the funding inequities.

July 1994: In Abbott lll, the court rules the QEA
unconstitutional.

May 1997: In Abbott IV, the court rules the CEIFA
unconstitutional and orders the state to increase
funding in Abbott districts to achieve parity with
wealthy districts.

1998: In Abbott V, the court orders a variety
of reforms, including full-day kindergarten and
preschool in the Abbott districts.

March-May 2000: In Abbott VI and VI, the court
clarifies its orders regarding preschool construction.

8 Center for American Progress | Chris Christie’s War on Judicial Independence



Action by the political branches Action by the state supreme court

200F—————= October 2001: Abbott Vil Part One clarifies the
teacher qualifications and class size for preschools.

——— February 2002: Abbott VIl Part Two orders
funding for school renovations and construction in
Abbott districts.

2002————= June 2002: In Abbott IX, the court grants the
state’s request for a one-year freeze on imple-
menting Abbott remedies.

—— June-July 2003: In Abbott X and XI, the court
approves a mediation agreement between the

parties and another one-year freeze on imple-
March 2003: The governor asks the e————2093——— menting Abbott remedies
court to revoke the mandates for reform and

supplemental programs.

——— June 2004: In Abbott Xil, the court modifies the
deadline for certification of preschool teachers.

2004——~—— November 2004: In Abbott XlII, the court orders
mediation.

——= December 2005: In Abbott XV, the court orders
estimates on future school-construction costs.

2005—

—— May 2006: In Abbott XV and XVI, the court grants
a one-year freeze on funding for Abbott districts
and clarifies a deadline for district budget appeals.

January 2006: The New Jersey State Board
of Education rules that 16 rural districts are
not receiving a “thorough and efficient”

education under CEIFA. 2006

2007: The School Funding Reform Act, or SFRA, *—
eliminates the “Abbott" distinction and creates a
new funding formula for all districts.

—= May 2007: In Abbott XV, the court declines to
order more school-construction funding, because
the request was premature.
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Action by the political branches Action by the state supreme court

July 2008: The legislature allots $2.9 million for «————— 2008 ———— = February 2008: In Abbott XVIlI, the court

schools in Abbott districts. declines to order more school-construction fund-
ing, because the state committed to authorizing
additional funds.

———= November 2008: The court in Abbott XIX orders
a full trial on whether the SFRA is constitutional.

2009 ——— 2009: In Abbott XX, the court finds the SFRA
constitutional, as long as it is fully funded for three
years, and it lifts its orders on funding remedies for
Abbott districts.

May 2010: Christie denies tenure to o
Justice John Wallace after criticizing Abbott
and promising to appoint justices who do not
“legislate from the bench” —— 2010

June 2010: The legislature adopts Christie’s «——
proposed budget, which cuts $1 billion ——— May 2011: In Abbott XXI, the court rules that
in education funds. Christie’s cuts to education funding violate the
state’s obligation to provide an education and
orders full funding under the SFRA for the 31
Abbott districts.

May 2011: Christie responds to the latest *———— 2011 ——
Abbott ruling by arguing the court should not
“determine what programs the state should
and should not be funding.”

Sources: LexisNexis database of New Jersey Supreme Court opinions; Roslyn
F. Martorano, “The Three-Ring Circus: New Jersey’s 2010 Judicial Retention
Crisis,' Albany Law Review 75 (4) (2012): 1837-1854, available at http://www.
albanylawreview.org/Articles/Vol75_4/75.4.0018_martorano.pdf; GovChristie,
“Governor Christie on New Jersey Supreme Court's Abbott Ruling,"May 24,
2011, available at http://www.youtube.com/watch?v=9c-jQ25JID8.
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Mount Laurel cases

The New Jersey Supreme Court’s Mount Laurel decisions represent a nearly
40-year struggle to ensure that the state’s most politically powerless residents—
the poor—have access to adequate housing and are not systematically excluded
from the most desirable places to live. The Mount Laurel doctrine dates back to a
1975 state supreme court decision that established a constitutional obligation on
the part of state municipalities to provide opportunities for the development of
affordable housing.®® The decision was based on a broad and inclusive reading of
the state constitution that requires municipalities creating land-use regulations to
consider the “general welfare” of the state as a whole, not just the welfare of the

population within its boundaries.®!

Mount Laurel I was the culmination of efforts by Mount Laurel Township to evict
and exclude low-income residents. Between 1940 and 1970, Mount Laurel’s
population quadrupled, and the township was considered part of the suburbs
surrounding Camden by 1975. Development in Mount Laurel was controlled by
local zoning ordinances that established a minimum lot size and square footage,
limited most areas to single-family detached dwellings, limited most apartments
to one bedroom, and restricted the number of school-age children who could live
in apartments.® Together, the zoning ordinances effectively excluded low- and
moderate-income families from the township. The exclusionary zoning dispro-
portionately affected communities of color but also tended to exclude “young
and elderly couples, single persons and large, growing families not in poverty.”**
The only type of housing realistically permitted by these zoning limitations was
“relatively high-priced, single-family detached dwellings on sizeable lots” and the

occasional “expensive apartment.”

Mount Laurel was not alone in excluding low- and moderate-income families.
Many municipalities surrounding the metropolitan areas of North and South Jersey
utilized similar restrictions. In Mount Laurel I, the court ruled that municipalities’
zoning regulations must affirmatively provide the opportunity for low- and moder-
ate-income housing to be developed.”” Mount Laurel and many other municipali-
ties had used their zoning power to maximize tax revenue sources and limit costs
for education and government services. After Mount Laurel I, municipalities could

no longer exclude low- and moderate-income residents just to save money.**
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Mount Laurel Township failed to sufficiently improve its zoning ordinances, and
the supreme court agreed to hear Mount Laurel II, a consolidation of six different
affordable-housing cases, in 1978. Eight years after Mount Laurel I, the court ruled
in Mount Laurel II that “Mount Laurel remains afflicted with a blatantly exclusion-
ary ordinance.”® The court reaffirmed its commitment to affordable housing,
explaining that without the constitutional obligation, “poor people [could be]
forever zoned out of substantial areas of the state, not because housing could not be
built for them but because they are not wanted,” an idea that violates “all concepts of

fundamental fairness and decency that underpin many constitutional obligations.””

The court noted that it “preferred legislative to judicial action,” but the “enforce-
ment of constitutional rights cannot await a supporting political consensus.””!
Reacting to widespread noncompliance with the principles laid out in Mount
Laurel I, the court created specific requirements for all municipalities to effectu-
ate the constitutional mandate. Mount Laurel II required every municipality that
the state designated as a growth area to “provide a realistic opportunity for a fair
share of the region’s present and prospective low- and moderate-income housing
need.””> Moreover, a “realistic opportunity” was not limited to eliminating restric-
tive zoning laws; municipalities would also have to utilize affirmative measures
such as bonuses for constructing high-density housing and requirements to
include affordable units in proposed housing developments.” The decision also
allowed “builder’s remedies,” a type of lawsuit that permits a developer to sue a
municipality to receive an exemption from zoning regulations for projects that

include affordable housing.”*

In 1985, the state legislature passed the New Jersey Fair Housing Act, or FHA,
which codified the Mount Laurel doctrine and established the Council on
Affordable Housing, or COAH.” COAH is an administrative agency that writes
and enforces fair housing regulations. In Mount Laurel III, the state supreme court
upheld the constitutionality of the FHA and transferred pending cases to COAH.”

Throughout its Mount Laurel decisions, the court recognizes that other remedies
are available to effectively promote inclusive zoning while also taking into account
sound planning objectives and environmental considerations. It also recognizes
that “development merely for development’s sake is not the constitutional goal.”””
Yet “if sound planning of an area allows the rich and middle class to live there,

it must also realistically and practically allow the poor.”® The court recently
acknowledged that changes in New Jersey since Mount Laurel II may require a

revamped system for delivering affordable housing, but taking account of the
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“current economic condition, the building that has occurred already in this state,
the present-day space availability and redevelopment option, and the wisdom of
requiring building in all municipalities of the state within fixed periods” is the job

of the legislature, not the court.”

The first and second rounds of regulations promulgated by COAH were rela-
tively successful, resulting in thousands of new units of affordable housing every
year with little judicial involvement.* The third round of rules, however, led the
court to resurrect its involvement in affordable housing.*' The regulations were
supposed to be in effect from 2000 to 2006, but they were delayed until 2004.*
The new rules halved the statewide requirement for units of low- and moderate-
income housing.® It also changed the fair-share requirement by only requiring
municipalities to produce what the rules referred to as the “growth share” of their
region’s affordable-housing needs. The growth share only required municipali-
ties to produce low- and moderate-income housing as a percentage of their actual
growth.® Thus, the regulations created a loophole through which municipalities
could limit or exclude low- and moderate-income housing by limiting all develop-
ment. The New Jersey Supreme Court ruled in 2013 that the new growth-share
rule was facially inconsistent with the Fair Housing Act and the constitutional

obligations laid out in Mount Laurel I1.%
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History of Mt. Laurel litigation

Action by the political branches

Action by the state supreme court

1970: Mount Laurel mayor rejects an affordable-
housing proposal and says, “If you folks can’t afford

”

to live in our town, then you'll just have to leave!

1976: Mount Laurel amends its zoning ordinance
and plans affordable housing on 20 acres of
wetlands and parts of an industrial park.

1985: The FHA codifies the Mount Laurel
doctrine and establishes COAH.

December 1986: COAH’s First Round Rules

require construction of 10,849 low- and moderate-
income homes per year.

1994: COAH's Second Round Rules require 6,465
low- and moderate-income homes per year.

1999: COAH’s Third Round Rules are delayed.

—— 1970s

—— 1980s
— 1990
1991

1992

1993

— 1994

1995

1996

1997

—

1998

—— 1999

2000

1975: In Mount Laurel |, the court recognizes
a constitutional obligation for municipalities
to provide a “realistic opportunity” for the
construction of affordable housing.

1978: The court consolidates six appeals
into one case.

1983: In Mount Laurel Il, the court affirms its
earlier ruling and requires every municipality to
provide its “fair share” of the regional need for
affordable housing.

1984: A superior court devises a fair-share for-
mula that is adopted in other Mount Laurel cases.

February 1986: In Mount Laurel Ill, the court
upholds the constitutionality of the FHA and
transfers pending lawsuits to COAH.

1990: In Mount Laurel IV, the court rules that
municipalities can impose fees on developers to
subsidize affordable housing as part of a COAH-
approved plan.

1993: In Mount Laurel V, the court rules that
limiting half of a town’s affordable-housing units
to persons already living in the town violates
Mount Laurel Il and the FHA.
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Action by the political branches Action by the state supreme court

2001
2004: COAH’s proposed Third Round Rules reduce «—— 2002
the required affordable units to 3,515 per year, al-
lotting units through the growth-share method
2003
—— 2004
———= 2007: An appeals court rules that COAH’s Third
2005 Round Rules violate Mount Laurel Il and the FHA.
2008: COAH’s Third Round Rules are adopted. e———
2006
2007 ——
2011: Christie eliminates COAH through *———
executive reorganization and transfers its
functions, powers, duties, and staff to the 5008
Department of Community Affairs.
2009
July 2013: Christie responds to the COAH deci- «—— —= July 2013: The court rules that Christie cannot
sion: “The chief justice’s activist opinion arrogantly unilaterally abolish COAH, an independent agency
bolsters another of the failures he and his col- 2010 created by the legislature.
leagues have foisted on New Jersey taxpayers. This
only steels my determination ... to bring common ——— September 2013: The court rules that COAH’s
sense back to New Jersey’s judiciary.” Third Round Rules are facially inconsistent with
2011 the FHA and the remedies ordered in Mount
Laurel Il
2012
Sources: LexisNexis database of New Jersey Supreme Court opinions;
Salvador Rizzo,"N.J. Supreme Court blocks Christie’s plan to abolish afford-
able-housing agency,' The New Jersey Star-Ledger, July 10, 2013, available at
L 201 3 _ 1 http://www.nj.com/politics/index.ssf/2013/07/nj_supreme_court_blocks_

christies_plan_to_abolish_affordable-housing_agency.html.
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The suburban backlash

The results of these decisions have been billions of dollars in additional funding
for poor urban schools® and 40,000 apartments and homes that are affordable
for moderate- and low-income New Jersey residents.”” More than 15,000 units of

affordable housing have also been refurbished.*®

The cost was too high for some. A report from the conservative Federalist Society
said, “According to some estimates, New Jersey spent $37.7 billion on the Abbott
districts between 1998 and 2008 alone.”® The massive transfer of wealth from
the New Jersey suburbs to poor city schools generated a political backlash. The
Federalist Society report concluded that Abbott and Mount Laurel “have had
profound economic effects on the New Jerseyans’ tax burden, as well as the state’s
economy more generally and ... it is most appropriate to have a vigorous debate

about the proper role of our courts in a democratic society.””

Some conservative critics argue that the Mount Laurel doctrine encourages sprawl
and increases local tax rates by raising a municipality’s expenses more than its
revenue.” Following that logic, however, the best practice for all of New Jersey’s
municipalities would be to exclude poor people in order to maximize their rev-
enue streams and minimize the costs of services. Without the state supreme court
enforcing their constitutional right to housing access, poor people could be walled

out of New Jersey entirely.

Critics of the court have also argued that some of the Abbott districts wasted the
additional resources. Gov. Christie asked in 2011, “Those special 31 districts

have gotten the lion’s share of the money over the last nearly three decades. And
what are we getting in return?”*? Steven Malanga, a fellow at the conservative
Manhattan Institute, argues that Abbott led the state to spend much more money
per pupil on urban students than other students, even though some urban districts
have not been wise stewards of their funding.”® “The court’s typical solution to

such corruption and waste was to spend more money,” Malanga said.**
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The New Jersey Supreme Court has consistently acknowledged that more fund-
ing alone will not satisfy the state’s constitutional obligation to educate students
in these schools.” But the court rejected the argument that school funding should
not be equal because of the risk of waste. In the most recent Abbott ruling, Justice
Barry Albin said, “the challenge to our Court ... is a challenge not to sacrifice the
rights of some affected group—here, the disadvantaged children of this State—
because of the felt necessities of the moment.”* Justice Albin said the constitu-
tional right to a “thorough and efficient” education “cannot be denied based on

the ‘vicissitudes of political controversy’ or the outcome of a poll.”™’

In Abbott II, the court referred to New Jersey as “a state that has regarded home
rule in the area of education, including gross disparity in expenditures between
the rich and the poor, as an accepted part of the system.””® While the politicians
in Trenton dragged their feet after the first Abbott ruling, schools in New Jersey
cities continued to fail in educating their students. The named plaintiff in the case,
Raymond Abbott, dropped out of high school and developed a drug habit.” He
was in prison by the time the court ruled in Abbott II that the legislature had still
not complied with the Abbott I decision after nine years.'® Abbott told The New
York Times in 1990 that he had trouble in school after his father died when he
was 9 years old. “I was never an A or B student. ... I got C’s, and it was a struggle.
Some teachers tried to help. Others didn’t. I wanted to know why I didn’t get a
question right, and they’d say, ‘Come back later; stuff like that.”'*"

When Abbott was 15 years old, his family moved out of Camden'** and into a
community that built affordable housing after Mount Laurel.'®® Abbott’s new
school diagnosed him with a learning disability."** The New York Times said
Abbott’s mother was “not bitter” over the Camden school’s failure to detect her
son’s disability. “Raymond’s problem was so minute compared to the other prob-
lems they see every day,” she said.'® The next year, Abbott dropped out of school.
“Soon afterward, he began using and selling cocaine and stealing from his grand-
parents to support his habit.”’% Although Abbott was behind bars by then, his
mother reacted to the Abbott II ruling with joy: “My rejoicing is for all the children
in the 28 cities. We could have a Picasso or a president among them and, until this

ruling, we’ve been writing them off before they started.”'”

Although the Abbott rulings were celebrated in urban schools, the political branches
began to push back. Suburban voters did not appreciate being forced to build afford-
able housing or send their tax dollars to poor urban schools. Republicans and some

Democrats representing the suburbs began criticizing the court for infringing on the

functions of the political branches and costing the state too much money.'*
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The backlash grew so strong by 1986 that one justice was nearly denied recon-
firmation by the state senate.'” Chief Justice Robert Wilentz—the author of

a crucial opinion in the Mount Laurel cases—was up for tenure. Even though
Republican Gov. Tom Kean called the justice’s opinion “communistic,” he
renominated the chief justice, resisting calls from Republicans in the state leg-
islature to replace him."* One Republican legislator said that Chief Justice
Wilentz was “worse than a criminal ... Criminals steal money and goods; Wilentz
steals democracy from the people”!! In addition to the Mount Laurel opinion,
Republican legislators noted that the chief justice appointed a tiebreaker to the

state’s redistricting commission, which was split down party lines.'"

To justify his decision, Kean said, “If any judge in the state is worried about how
he should make a decision that would affect his or her renomination, then the
quality of justice is not going to be what you and I would want it to be in the state
of New Jersey”''* Chief Justice Wilentz was reconfirmed in a 21-19 vote, and the
Senate president said the winning vote was secured only through Kean’s personal
involvement.'"* Even though Kean vehemently disagreed with the court’s deci-
sions, he understood that it was the price to be paid for judicial independence.
Kean refused to be the first governor under the New Jersey Constitution to deny

tenure to a state supreme court justice.

Just before Christie took office more than 20 years later, the court and political
branches had seemed to reach an agreement on how to strike the right balance
with education funding. In 2007, the legislature passed the School Funding
Reform Act, or SFRA, the legislature’s third attempt to design a comprehensive
school-funding law that complied with its constitutional responsibility to provide

a “thorough and efficient” education to all of New Jersey’s children.'"

The SFRA created a new funding formula based on several years of study by
school-finance experts.''® The bill eliminated the distinction between Abbott and
non-Abbott districts and assigned funds based on a district’s number of special
needs students."” The state asked the New Jersey Supreme Court to declare the
SFRA constitutional and eliminate the court-ordered remedies from Abbott IV
and Abbott V. In Abbott XX, the court granted the state’s request and found that
the SFRA as funded at the time was constitutional."'® The decision lifted the parity

and supplemental-funding remedies in the Abbott districts.'"”
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The truce between the court and the political branches would not last long. The
constitutional rights recognized in Mount Laurel and Abbott took a pummeling in
the aftermath of the Great Recession, as New Jersey and its localities saw their tax
revenues plummet. The newly elected Gov. Christie proposed and signed a budget
that cut funding for the SFRA,"° and he completely broke with the traditions of
judicial independence that had insulated the justices from political pressure since

the ratification of the state constitution.!*!
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Christie rocks the foundation
of judicial independence

One year before Raymond Abbott’s mother filed a lawsuit on his behalf, Chris
Christie graduated from Livingston High School in the New Jersey suburbs. The
school is now recognized as the 29th best school in the state, and more than half
of its students take Advanced Placement courses.'?> Only 1 percent of its stu-
dents today are “economically disadvantaged,” according to U.S. News and World
Report.!> While Christie was in high school, he volunteered for Gov. Kean, who
became his mentor."** Christie went on to become a federal prosecutor and a

county legislator.'*

During his campaign for governor, Christie criticized the Abbott and Mount
Laurel decisions and accused the state supreme court of “legislating from the
bench.”* He claimed that “the Supreme Court in this state has seen itself as a
superior branch of government, not a coequal branch of government. They are
not a superior branch of government.”'*” Christie also made clear that he believes
the state constitution allows the governor to decide whether to reappoint a
justice based solely on whether the governor agrees with the justice’s decisions."?®
He pledged to use this authority to change the composition of the state supreme
court.'” “The constitution gives us seven years to judge somebody, and my view
is that each of those judges get their seven year record to make their case for reap-

pointment,” Christie said."*

Once he took office, the New Jersey legal community waited for Christie’s first
move to fulfill his campaign promise. One commentator laid out different options
Christie could pursue to change the court’s ideology, suggesting that Christie’s
campaign promises could spur a justice who soon faced renomination to rule

Christie’s way so that the justice could stay on the bench."*!

When Justice John Wallace’s initial seven-year term ended five months into
Christie’s first term, the new governor did not disappoint critics of the court.
Christie refused to renominate Justice Wallace—the court’s only African American
member and a widely respected jurist—and instead nominated Anne Patterson, an

attorney without any judicial experience." The New Jersey Star Ledger noted that
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Christie did not specify the reasons for his decision: “The governor did not cite
specific cases, but conservatives have long been bitter about court rulings such as
the Mount Laurel housing and Abbott school funding decisions. Wallace was not
on the court for those cases.”"** Christie accused the justice of contributing to “out

of control” activism on the court but refused to specify how he had done so."**

The New Jersey legal establishment was harshly critical of Christie’s decision. A
professor of law at Rutgers University called the move “a step backwards.”'** The
head of the state bar noted Justice Wallace’s record of public service and called
him “a dedicated jurist and public servant whose decisions have been incisive,
well-reasoned and impartial.”*** One Democratic legislator said, “The off-handed
dismissal of this jurist shows a lack of respect for the co-equal branches of govern-

ment and offends every governor who has preceded [Christie].'”

Eight former members of the court called on Christie to reconsider. The retired
justices quoted the framers of the 1947 state constitution and concluded, “There
is simply no question about the intent of the framers of our Constitution: reap-
pointment would be denied only when a judge was deemed unfit, a standard

that ensured the independence of the State’s judiciary.”'*® The justices quoted
Republican Gov. Alfred Driscoll, who told the framers that “our basic purpose” in
drafting a new constitution was to create a court that was so independent of politi-
cal pressure that it could “curb any tendency on the part of the other two branches
of government to exceed their constitutional authority.”"** For this reason, every
governor since 1947 had reappointed the justices after their initial terms, even

when they disagreed with the justices’ decisions.'*’

The Democrats on the Senate Judiciary Committee were furious and refused to even
consider Patterson’s appointment until Justice Wallace’s term would have expired.
Senate President Steve Sweeney; a friend of Justice Wallace, was livid and said that
the New Jersey Senate “cannot in good conscience play a role in the governor’s reck-
less politicization of the courts. ... I'will not allow the dismantling of New Jersey’s
independent judiciary”'*' A Christie spokesman responded with a claim that the
Christie administration had “fulfilled out [sic] constitutional duties. All we ask is

that Senator Sweeney now fulfill his and provide a hearing for the nominee.”'*

The stalemate lasted through 2010. In the meantime, Chief Justice Stuart Rabner
appointed a retired lower-court judge to fill Justice Wallace’s former seat.'*
Justice Roberto Rivera-Soto complicated this arrangement with his declaration
in December 2010 that he believed the chiefjustice did not have the authority to
appoint the judge on a temporary basis.'** Justice Rivera-Soto pledged to abstain
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from every decision until the chief justice removed the judge.'** He backtracked
on this stance after harsh criticism, but the damage was done. Justice Rivera-Soto
stated that he would not seek reappointment when his initial seven-year term
ended in the summer of 2011."* Christie and Sweeney worked out a deal to con-

firm Patterson for Justice Rivera-Soto’s seat instead of Justice Wallace’s seat.'*’

Justice Patterson’s confirmation left the court with no racial diversity. In 2012,
Christie nominated Phillip Kwon, who would have been the court’s first Asian
American justice, and Bruce Harris, an African American who is openly gay.'**
Although Democratic legislators commended the diversity of the nominees, they
objected to the fact that they would have upset the long-standing tradition of a 4-3
partisan split.'* If confirmed, the nominees would have been part of a court with
three Republican justices, two independent justices who had been Republicans at

some point before their nominations, and only two Democratic justices.'*

Christie’s actions were inconsistent with the bipartisan tradition of keeping a
roughly even political balance on the court—a tradition that predates the 1947
state constitution. The eight retired justices who urged Christie to reappoint Justice
Wallace stated that this tradition is “a powerful restraint on court ‘packing’ or other
means of exerting political pressure on an independent judiciary.”'*' The justices
noted that this “unwritten rule” even applied to lower-court judges. Christie is
determined to break this tradition, warning the state senate that, “If they’re wait-
ing for me to appoint a Democrat ... they’ll be waiting a long time.”** The Senate
Judiciary Committee rejected the nominations of both Kwon and Harris.'s3

In the midst of this “three-ring circus”—in the words of one law review article'>*—
the New Jersey Supreme Court deliberated the latest case stemming from Abbott.
After the legislature and the court finally seemed to have concluded their 25-year
battle over school funding in 2010, Christie’s first budget cut more than $1.1 bil-
lion in state aid from the SFRA formula.'** The court said its 2009 decision “was,
in no small way, a matter of trust between the branches of government.”’>¢ After
asking the attorney general whether the program would be funded, the court was
“persuaded to give the State the benefit of the doubt” that it would be funded."’
The cuts violated the condition that the SFRA be fully funded, and the state
supreme court ruled in Abbott XXI that the funding reduction was a “real, sub-
stantial, and consequential blow to the right to the achievement of a thorough and
efficient system of education,” ordering the state to fully fund the SFRA formula in
the Abbott districts.'s*
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Caving to political pressure?

Justices Rivera-Soto and Helen Hoens dissented in the Abbott XXI decision.
Justice Rivera-Soto was critical of the entire line of Abbott decisions, calling
them “an initially well-intentioned but now fundamentally flawed and misguided
approach to addressing” the constitutional right to education.'”® He said the
facts of the case “cry out for the exercise of judicial restraint” and warned that “it
ill-becomes the judiciary—the unelected branch of government—to engage in
an unseemly power-grab under the guise of unnecessary constitutional adjudica-
tion.”'® Echoing his complaints about the appointment of lower-court judges to
fill vacancies, Justice Rivera-Soto argued that the majority’s decision was invalid

because of a technicality.®!

Justice Hoens joined Rivera-Soto’s opinion and wrote her own dissent. Justice
Hoens emphasized that the court was presented with the option to more explic-
itly condition its 2009 ruling on full funding, but it did not do so: “The language
that the Court actually, and deliberately, chose was limited.”*®* Justice Hoens also
noted the “considerable belt-tightening” and “shared sacrifice” that resulted from
diminished tax revenues.'®® She said the plaintiffs were “asking this Court to close
its collective eyes to the reality of an unprecedented and unforeseen fiscal calam-
ity.”'** Finally, she praised the SFRA for dispersing aid to at-risk students across
the state, not just the Abbott districts, and criticized the court for resurrecting the
“outmoded distinction” that predated the statute.'®

Observers noted that the two justices in dissent—Justices Hoens and Rivera-
Soto—were the two justices who would soon face renomination by Christie. The
justices heard this case in the midst of Christie’s unprecedented attempt to influ-
ence the court’s decisions. Justices Hoens and Rivera-Soto must have known that
they could share Justice Wallace’s fate if Christie believed they were part of the

so-called activist majority.

By the time the court revisited its affordable-housing jurisprudence in the summer
0f 2013, Justice Patterson had replaced Justice Rivera-Soto. In two decisions, the
court ruled unconstitutional a new system for assigning each locality’s “fair share”
of affordable housing and rejected Christie’s attempt to unilaterally abolish the

state’s affordable-housing agency.'
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The supreme court ruled that the state’s new growth-share methodology for
affordable-housing requirements was facially inconsistent with both the Fair
Housing Act and the constitutional obligation laid out in Mount Laurel I1.'” After
Christie attempted to eliminate COAH through an executive reorganization plan,
the court ruled in 2013 that the governor could not eliminate an independent

agency without legislative action.'s®

In both 2013 Mount Laurel cases, the two dissenters were Justice Hoens, who
faced a tenure decision by Christie the same year, and Justice Patterson, Christie’s
only appointee at the time.'®” Justice Hoens argued that the state’s “growth share”
system passed constitutional muster, and her dissent warned that the alternative
approach would result in “a never-ending cycle of forced growth everywhere” and

“an endless, self-fulfilling prophesy of sprawl.””°

Even after Justice Hoens voted the way Christie wanted in the most recent hous-
ing and education cases, the governor declined to renominate her."”* Christie
alleged that senate Democrats would not give Justice Hoens a “fair hearing” for
reconformation.'” He said he did not want Democrats to “rake her over the
coals”'” Sen. Ray Lesniak, a Democrat on the judiciary committee, said that
Christie’s comments were “presumptuous,” but he conceded that, “There’s no
doubt she was going to have difficulty because her opinions on the bench showed

absolutely no independence from the governor’s views.””*

Lesniak’s comments imply that Justice Hoens may have caved to political pres-
sure from Christie. She dissented in the court’s most recent versions of the Mount
Laurel and Abbott cases, voting for the state when the majority ruled against it. If
Lesniak was correct in saying that Justice Hoens lacked “independence” from the
governor, then the question arises: Are the Democrats in the state senate playing
the same game as Christie by refusing to approve tenure for a justice because of

her votes in certain cases?

The key difference, of course, is that the Democratic senators are staking out their
position in the name of judicial independence. On October 17, the judiciary com-
mittee unanimously confirmed Justice Faustino Fernandez-Vina, who Christie
said was a Republican.'” This suggests that the Democrats’ opposition to Justice
Hoens’s reconfirmation was not based on her party affiliation. If Lesniak was right
to imply that Justice Hoens caved to Christie’s political pressure, then the mem-
bers of the judiciary committee might not have blocked her if Christie had not
applied political pressure in the first place. That is not to say that senators were
right to oppose her or to think that she lacked “independence,” but at least they
were fighting for the court’s independence.
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Christie, on the other hand, is denying tenure for the exact opposite reason. He is
seeking to rein in the court’s independence and expand his own authority over the
nonpolitical branch of government. When the people of New Jersey ratified a new
constitution in 1947, they chose a system of governing themselves that granted
more independence to the judiciary and required the legislature to provide a
decent education to every child in New Jersey. Christie is doing everything in his
power to turn back the clock. Before Christie took office, the system insulated the
high-court justices from pressure from the political branches. But if Christie gets

his way, this will no longer be the case.

Despite Christie’s efforts, all of the justices recently ruled against his administra-
tion in one politically charged case. On October 18, 2013, the court ruled that
the state constitution requires New Jersey to allow same-sex couples to marry.'”®
The ruling stemmed from a unanimous 2006 decision—long before Christie
began exerting political pressure on the court—in which the court ruled that
“the unequal dispensation of rights and benefits to committed same-sex partners
can no longer be tolerated under our State Constitution.”"”” As in the Mount
Laurel and Abbott cases, the court initially did not order a specific remedy and

invited legislative action.'”®

The legislature responded with a bill allowing civil unions for same-sex couples,
but once the U.S. Supreme Court ruled the federal Defense of Marriage Act
unconstitutional in June 2013, civil unions no longer granted same-sex couples
the same federal benefits as married same-sex couples.'” For this reason, the court
concluded in October 2013 that Christie’s arguments against marriage equality
could not “overcome this reality: same-sex couples who cannot marry are not
treated equally under the law today.”'* The court rejected the Christie administra-
tion’s attempt to stop marriage for same-sex couples during the appeals process,

and the state dropped the appeal.'
A spokesman for the governor stated:

Although the governor strongly disagrees with the court substituting its judgment
for the constitutional process of the elected branches or a vote of the people, the
court has now spoken clearly as to their view of the New Jersey Constitution and,

therefore, same-sex marriage is the law.'
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Just days after the decision, Christie won re-election in a landslide—a victory
which he could have interpreted as a mandate to continue his quest to pack the
court. Yet the state senate remained in the hands of Democrats, who have criti-

cized the governor for politicizing the courts.'®

It seems the question of marriage equality is settled at the New Jersey Supreme
Court. This means that if Christie succeeds in his attempt to appoint judges who
will rule the way he wants, same-sex couples will not be the ones who suffer.
Instead, kids in poor school districts will suffer—as will their families, who cannot

afford to move somewhere with better schools.
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s Christie violating
the state constitution?

In his unprecedented effort to control the New Jersey Supreme Court, Christie

is violating the spirit—if not the letter—of the state constitution. He seeks to
curtail the court’s independence and enlarge his own authority over the nonpoliti-
cal branch of government—all in the name of spending less money on affordable
housing and the education of poor kids. The traditions standing in Christie’s way
have ensured the independence of the court throughout its history, and eight

retired justices said these traditions are “imbued with constitutional value.”'**

New Jersey’s Constitution was enacted long after the populist and progressive
movements pushed for judicial elections, and many states had already moved away
from contested judicial elections.'® The people of New Jersey made a decision in
1947 to establish a system of government in which the state supreme court was
largely free from political pressure. This freedom was crucial to ensure that courts
could protect the rights of unpopular litigants and serve the function of judicial

review, which sometimes requires judges to strike down popular statutes.'®

This system allowed the New Jersey Supreme Court to look out for the interests of
politically powerless groups, even at the expense of a powerful majority of citizens.
Even when politicians disagreed with the court’s decisions, they did not try to
change its membership. This had been true since the creation of the state supreme
court. But now, a politically powerful majority of New Jersey suburbanites is try-
ing, through Christie, to limit the constitutional rights of the state’s middle- and

working-class citizens.

People without political power cannot expect the political branches of govern-
ment to protect their interests. If judges cannot stand up for individual rights
against the elected branches of government, then constitutional rights mean noth-
ing in the face of a majority of voters’ contrary opinion."*’ If political branches

can pressure the court, then constitutional rights are vulnerable to the whims of

a majority of citizens. Even if a majority of legislators or those voting for Christie
disagree with the Mount Laurel and Abbott decisions, the rights protected by the

New Jersey Constitution should be beyond political pressure.'*®
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The answer to the question of whether Christie is violating the constitution may
depend on the importance of the framers’ intent in interpreting it. The framers of the
U.S. and New Jersey Constitutions understood that judicial independence is vital

if judges are to serve the role of protecting individual rights.'® The delegates to the
New Jersey constitutional convention looked to the federal system for guidance.'*

To the extent that the framers discussed how legislators should make a tenure
decision, it seems they did not interpret it to allow legislators to kick a judge off
the bench for decisions they do not like. A judge who served on the constitu-
tional convention’s judiciary committee said the tenure decision would allow
legislators to “test our new judges to see whether they are fit to preside.”*! Sen.
Frank Farley told the judiciary committee that the tenure decision would “insure
[sic] that men who are appointed ... have the proper temperament, background
and ability” and that the reconfirmation process allows legislators to “determine

whether they are qualified as a judge."*?

“If they are qualified, they have no fear of not being reappointed,” he said.'”* Many
of the drafters of the constitution remained involved in the judicial selection pro-
cess, and their actions suggest that they interpreted the constitution to mean that

justices were granted tenure unless they were unfit for office.'*

These statements may not convince some who support Christie’s effort to reshape
the court. Textualists believe that courts should not rely on the framers’ intent
and constitutions should be interpreted primarily by the words of which they are
comprised.'”> One scholar concluded that when it comes to interpreting statutes,
the New Jersey Supreme Court has recently become “more textually-anchored”

and less reliant on legislative history.'*

But in a 2012 case about judicial independence, the court noted several times
that the framers of the state constitution intended to prevent the political
branches from exerting control over judges “who might be required to oppose
their actions.”"”” The court said, “The public is the ultimate beneficiary of a fear-
less and independent judiciary, for a timid and subservient judiciary will be an
uncertain guarantor of fundamental rights.”*** Constitutional rights should not

be subject to political pressure.

The battle over the New Jersey Supreme Court is part of a larger debate over how
to balance independence and democratic accountability in selecting judges. In
Christie’s view, his decision to examine a justice’s decisions in deciding whether

to grant tenure means more democratic accountability for the court.'” Christie
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believes that if New Jersey citizens do not like the decisions of the court, they can
vote for a governor who will refuse tenure to sitting justices who do not rule the

way that citizens want.

One problem with Christie’s logic is that unless a governor is explicit about why
a justice was denied tenure, there is no democratic accountability. Although he
has generally spoken about the court as being “activist,” Christie has repeatedly
declined to name a single one of Justice Wallace’s votes that led him to deny ten-

200

ure.”® If governors deny tenure for reasons that are unknown to voters, how does

that involve voters in the decision?

Although he has mentioned Abbott and Mount Laurel when discussing the prob-
lems with the court, Christie may be reluctant to explicitly state that he wants
judges on the bench who will overturn or weaken those precedents. Christie’s
criticism of the court implies that its decisions contradict the desires of New
Jersey voters, but a 2008 poll found that respondents were largely unaware of the
decisions, and to the extent they had an opinion on the cases, they approved of

them by wide margins.*”!

Moreover, the pre-Christie system, similar to the federal system, still included
means for voters to influence the selection of those who interpret their constitu-
tion. The political branches of government are exclusively responsible for appoint-
ing and confirming judges.*** A 2012 article in The Seton Hall Legislative Journal
suggested that the court’s approach to statutory interpretation “indicates at least

a subconscious awareness of the changing political winds in New Jersey.>* If
Christie had simply waited another two years, Justice Wallace would have reached
the mandatory retirement age, Justice Patterson may have been easily confirmed,

and two seats may not have had to remain vacant for years.”*
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Conclusion

Christie’s effort to influence the court comes as Republican governors and legis-
latures across America are trying to exert more control over state supreme courts.
Supreme courts in other states have ordered legislatures to spend more money on
education, and these decisions have often prompted backlash from conservative
legislators.*® According to The Wichita Eagle, Republican Gov. Sam Brownback
and Senate President Susan Wagle of Kansas said on November 7, 2013, that a
Kansas Supreme Court ruling requiring more education funding “could push
lawmakers toward trying a constitutional amendment to change the way justices
are selected.”” This is a blatant attempt by politicians to pressure the court to
rule in favor of the state. In North Carolina, where the state supreme court has
also required the legislature to spend more money on public education, the 2012
state supreme court election saw advocates for privatization and school vouchers
contribute more than $100,000 to an independent group that ran ads supporting

the conservative candidate.?”’

Other courts have faced a backlash for rulings that were unpopular with conserva-
tive politicians. After the Florida Supreme Court threw out a referendum against
the Affordable Care Act, the Republican state legislature flirted with a shameless
court-packing plan in 2011.* Conservative legislators in Florida and Arizona
placed referendums on the ballot in 2012 that would have granted the politi-

cal branches more control over their respective supreme courts.”” Fortunately,
voters rejected these attempts to politicize the judiciary.*'’ In the same vein, New
Hampshire legislators proposed a constitutional amendment in 2012 that would
completely eliminate the judiciary’s authority to declare statutes unconstitutional,
leaving the legislature to judge the constitutionality of its own actions.*"* Luckily,

the proposal was defeated in a legislative committee.*"

If the citizens of New Jersey want to protect their supreme court’s independence,

they should consider ways to ensure that the state constitution’s system of checks
and balances survives Christie’s power grab. The state could benefit from a consti-
tutional amendment that either changes the system or clarifies how the political

branches decide whether to grant tenure.
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Citizens might ask themselves: Should the political branches be making the
decision on whether to grant tenure in the first place? If the constitution only
envisions denial of tenure when a judge is unfit for office, why should the political
branches even make this decision? It may be difficult to decide whether one agrees
with a justice’s decisions, but asking whether judges can do their jobs seems like

an easier question to answer.

Some states leave this decision to independent commissions. Hawaii’s justices,

for example, are chosen through a merit selection system in which a commission
appointed by all three branches of government and the state bar composes a list
of candidates from which the governor chooses a nominee, who is then subject

to senate confirmation.”"® The Hawaii Constitution specifies that no more than
four of the commission’s nine members can be attorneys, and it requires that the
commission “be selected and ... operate in a wholly nonpartisan manner”'* After
the justices serve a 10-year term, the commission decides whether they should be

reconfirmed.?"®

Although the Hawaii Constitution does not specify the criteria by which the com-
mission makes its initial recommendations, it grants the commission the authority
to promulgate rules. The commission passed a rule stating that it “shall” con-

sider background, character, and professional skills, along with a list of optional
criteria.*'® The commission also passed a rule detailing the procedure for deciding

whether judges should be retained after their initial terms.*"’

New Jersey’s neighbors New York and Delaware give their respective merit-selec-
tion commissions a role in the reconfirmation process, but the governor and state
senate must also approve.”'® In Vermont, the legislature alone decides whether to

keep the justices on the bench.?’

New Jersey could also consider doing away with the initial seven-year term and
instead appoint judges to serve for life or until a mandatory retirement age. The
high-court justices in New Hampshire and Massachusetts are appointed by the
governor from a list compiled by a merit-selection commission, and they serve
until age 70.*° Every federal judge is appointed for life.”*' Rhode Island is the only
state that still appoints its judges for life,”* but there is no reason why New Jersey
could not emulate the U.S. Constitution. Some delegates to the 1947 constitu-

tional convention favored this approach.**
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If New Jersey citizens are concerned about maintaining the tradition of partisan
balance on the court, they could also consider a constitutional amendment similar
to Article IV, Section 3 of the Delaware Constitution, which mandates that no
more than three of the five justices on the state supreme court can belong to the
same political party.”* This would give New Jersey’s unwritten rule the force of law

and compel Christie to abandon his plan to pack Republicans onto the court.

Constitutional amendments are hard to enact in New Jersey, another measure
that protects the high court from political pressure.’* Legislators can propose a
constitutional amendment, but it must be either approved by “three-fifths of all
the members” of both houses of the state legislature or a majority in both houses
during two consecutive legislative sessions.”> The proposed amendment must

then be approved by a majority of voters in the next election.””’

Despite these high hurdles to amendment, many voters in New Jersey are alarmed
at the loss of judicial independence and the high-court vacancies that have resulted
from Christie’s battle with the state senate. If a constitutional amendment is not
feasible, legislators could consider a statute that specifies the criteria by which the
tenure decision should be made or involves an independent commission in the
decision. Although legislators might be concerned that such a statute does not
conform to the state constitution’s provisions on choosing judges, the New Jersey

Supreme Court would ultimately decide whether such a bill is constitutional.

Christie would not likely sign a statute that limits his authority over choosing judges,
but the legislature can override his veto with a supermajority.”* Alternatively, legisla-

tors could wait to see if Christie leaves office to run for president.

The recent confirmation of a justice could mean that Christie and the state leg-
islature are working out their differences, but two vacancies still remain on the
court.”” Chief Justice Rabner, the author of the recent marriage equality decision,
is up for tenure in June, giving Christie another opportunity to use the tenure

process to pressure the court.**

Some New Jersey conservatives are pushing for even more explicit means of
applying political pressure to the court. Americans for Prosperity, the hub of the
Koch brothers’ dark-money network, funded a short-lived and disastrous 2011

campaign for judicial elections in New Jersey.”!

Before considering such an idea,
voters should look to the impact of judicial elections on the decision making of

courts that have seen millions of dollars in campaign cash.>*
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Before Christie, the court’s independence meant that it could protect the rights of
politically powerless groups. In the Mount Laurel and Abbott cases, the court ruled
that local governments could not neglect the needs of the state as a whole through
zoning laws or school funding systems that only benefit their constituents. These
cases are about the nature of the relationship between the state and local govern-

ments under the state constitution.

The battle over the state supreme court, on the other hand, concerns the balance
of power among the three branches of government. Can a political majority, act-
ing through Christie, pressure the court to stop requiring state and local govern-
ments to help low- and moderate-income residents? Another case involving
Mount Laurel could come before the court soon, and one commentator stated,
“With a 9-plus percent unemployment rate in New Jersey—despite the so-called
economic recovery—the need to unleash all possible means of promoting more-

affordable housing could hardly be greater.”**
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