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Introduction and summary

The steep rise in campaign contributions for judicial elections has been well
documented. Candidates in state supreme court races raised around $211 million
from 2000 to 2009—two and a half times more than in the previous decade. But
the 2012 elections saw spending records shattered as the unlimited campaign cash
unleashed by Citizens United and other federal court cases funded billions of dol-
lars in independent expenditures. A record $29.7 million was spent on television
ads in state supreme court races this year, and more than half of this money came
in the form of independent expenditures, according to Justice at Stake and the

Brennan Center for Justice, two groups that track money in judicial elections.'

This flood of campaign cash came from corporations, lawyers, and others with a
stake in how these courts rule. Even in ostensibly nonpartisan races, political parties
spent millions of dollars on candidates for courts currently considering lawsuits over
redistricting maps. These perceived conflicts of interest will further erode public

confidence in an impartial judiciary, which is already at an alarming low.>

The Center for American Progress has compiled its recent reports describing the
distorting influence of campaign cash and suggesting policy solutions to mitigate
these problems. The first report, “Million Dollar Judges,” highlights several 2012
judicial elections illustrating how campaign finance laws have broken down in the
face of unlimited independent spending. The next report, “Big Business Taking
Over State Supreme Courts,” takes a broader view and illustrates how campaign
cash has affected judges and the law over the past two decades. This compilation

includes the text of the latter report and a summary of the data from its appendix.

The compilation concludes with a series of reports on different policies that could
help mitigate the influence of corporate campaign cash in judicial elections. These
reports are intended for advocates or legislators who want to ensure that our jus-
tice system works for everyone, not just for those with enough money to donate.
Each report is prefaced by a one-page summary. Endnotes and citations are avail-

able in the longer versions that follow the summaries.
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Endnotes

1 Brennan Center for Justice and Justice at Stake, “New
Data Shows Judicial Election Ad Spending Breaks Re-
cord at $29.7 million,” Press release, December 17,2012,
available at http://www.brennancenter.org/content/re-
source/new_data shows judicial election ad spend-
ing_breaks_record_at_29.7 million.

N

A 2010 poll from Justice at Stake found that 71 percent
of respondents said that they “believe campaign
expenditures have a significant impact on courtroom
decisions.” Justice at Stake, “Solid Bipartisan Majorities
Believe Judges Influenced by Campaign Contributions,”

Press release, September 8, 2010, available at http://
www.justiceatstake.org/newsroom/press_releases.
<fm/9810 solid_bipartisan _majorities believe judg-
es_influenced by campaign contributions?show=
news&newsID=8722. A 2009 Gallup/USA Today poll
found that 89 percent of respondents said they “believe
the influence of campaign contributions on judges’
rulings is a problem. Joan Biskupic, “Supreme Court
Case with the feel of a best seller,” USA Today, February
16, 2009, available at http://www.usatoday.com/news/
washington/2009-02-16-grisham-court N.htm.
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The Million Dollar Judges of 2012

Originally published: January 15, 2013

summary

Independent spending wreaked havoc on judicial elections and tested campaign
finance laws in 2012, as interest groups evaded contribution limits and spent mil-
lions to elect their preferred judges. The Center for American Progress collected
information on all judges who won elections in 2012 while raising roughly $1 mil-
lion or more, as well as those who had more than $1 million spent on their behalf by
independent groups.' The campaigns of the “million dollar judges 0of 2012” dem-
onstrate that independent spending plays an increasingly crucial role. Unless states
implement reforms, even more money will flood judicial races, and the influence

that corporations and special interests exercise over judges will continue unabated.

Justice Paul Newby, North Carolina Supreme Court

North Carolina Supreme Court Justice Paul Newby was re-elected with the help
of more than $2.5 million in independent spending.* The state’s public financ-

ing program—Ilong a model for states seeking to keep money out of judicial
races—was overwhelmed by money from interest groups like the state Chamber
of Commerce and Americans for Prosperity, a group affiliated with the billionaire
industrialist Koch brothers. North Carolina tobacco companies chipped in hun-
dreds of thousands of dollars after they benefited from a 2009 ruling,’® authored by

Newby, in a dispute with tobacco farmers.

The largest donation by far was the more than $1 million from the Republican State
Leadership Committee, a group that helped the state’s Republican legislature draft
its recent redistricting maps.* Civil rights groups filed a lawsuit alleging that the map
disenfranchises minority voters, and the case is currently before the state supreme
court.’ This money was instrumental in keeping a 4-3 conservative majority on the

bench. North Carolina’s ethics rules say that a judge should not hear a case if his or
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her “impartiality might reasonably be questioned,” but Justice Newby will hear the
redistricting case despite the fact that he was re-elected thanks to millions of dollars

from Republican groups that have a stake in the outcome.”

Justices Stephen Markman, Brian Zahra, and Bridget McCormack,
Michigan Supreme Court

Justices Stephen Markman and Brian Zahra, both conservatives, each raised
around $800,000 for their re-election bids, but according to the Michigan

Markman

Campaign Finance Network, the undisclosed independent spending was several
times that figure. The state Republican Party spent $4.5 million on ads for Justices
Markman and Zahra, as well as an unsuccessful high court candidate, without
disclosing the source of any of that money.® Of the spending which was reported,
the Michigan Association of Realtors spent $400,000 on ads for the conservative
candidates after they joined a 2011 opinion that made it easier for mortgage com-

panies to foreclose on homeowners.’

Justice Bridget Mary McCormack won a seat on the Michigan Supreme Court
after the Democratic Party spent $5 million in undisclosed spending on ads
supporting her and two other candidates.'® Her campaign collected more than
$600,000 with the help of large donations from unions."!

Justice Don Willett, Texas Supreme Court

The Texas Supreme Court is composed entirely of conservative Republicans, and
Justice Don Willett cruised to re-election, raising $1.7 million for a primary con-
test. This hefty sum includes almost $100,000 from energy companies and large
contributions from the industry’s top law firms."* Justice Willett has received more
than $250,000 from energy companies over the years, according to the National

Institute on Money in State Politics. '3

Justice Willett has never met an oil company litigant that he did not like. The

Texas Supreme Court ruled in 2007 that contract employees, such as oil-rig work-

ers, cannot sue their employers for on-the-job injuries."* For years the energy
Willett industry had unsuccessfully lobbied the state legislature for such a change."*In a
2008 lawsuit involving hydraulic fracturing, or “fracking,” Justice Willett blatantly

invoked policy reasons in ruling for the energy company: “Open-ended liability
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threatens to inflict grave and unmitigable harm, ensuring that much of our State’s
undeveloped energy supplies would stay that way—undeveloped ... Amid soaring
demand and sagging supply, Texas common law must accommodate cutting-edge

technologies able to extract untold reserves from unconventional fields.*¢

Justice Mary Jane Theis, Illinois Supreme Court

Justice Mary Jane Theis of the Illinois Supreme Court easily won the race for chief
justice in the general election. Like Justice Willett in Texas, however, she faced a
primary challenge and raised around $1.5 million, with more than $400,000 of her
campaign funds coming from lawyers."” Justice Theis also received $18,500 from
public-sector unions,'® including a chapter of the American Federation of State,

County, and Municipal Employees, which fought the closure of certain state facili-

ties in a case before the high court. Justice Theis dissented from a recent Illinois Theis
Supreme Court ruling against the union."” Her primary campaign also benefited
from nearly $200,000 in independent spending from Personal PAC, Inc., a group

supporting reproductive health care for women.*

Justice Josiah Coleman, Mississippi Supreme Court

Justice Josiah Coleman won a seat on the Mississippi Supreme Court with roughly
$1 million in independent spending. Nearly half of that money came from a shad-
owy Virginia-based organization, the Law Enforcement Alliance of America.*' The
group has been active in judicial races across the country, and although it refuses

to disclose its donors,? it has been associated with the National Rifle Association

and the U.S. Chamber of Commerce.” The remainder of the independent spend-
ing came from Improve Mississippi PAC, which received large donations from R
corporate-funded groups, including national tort reform advocates and political

action committees representing the insurance, finance, and energy industries.”*

Justice Sharon Kennedy, Ohio Supreme Court

Despite a rare “not recommended” rating by the Ohio State Bar Association,*
Justice Sharon Kennedy defeated an incumbent justice for a seat on the state

supreme court. Kennedy was aided by campaign donations from energy com-

panies and the insurance industry, as well as independent spending by the Ohio
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Republican Party.** Her campaign reported raising more than $950,000, including
hundreds of thousands of dollars from the state Republican Party, corporate inter-

est groups, and law firms that appear before the court.”

Justices Fred R. Lewis, Barbara Pariente, and Peggy Quince, Florida
Supreme Court

Facing an unprecedented multimillion dollar opposition campaign, three Florida
Supreme Court Justices raised half a million dollars each and benefited from $3.3
million in spending by an independent group. A group called “Defend Justice from
Politics” spent millions of dollars to defend the three candidates in the 2012 reten-
tion election, and it received most of its money from Florida attorneys.”® The cam-
paign against keeping the justices on the bench was funded by the state Republican
Party and pro-corporate groups like the Koch brothers’ Americans for Prosperity.*

Quince
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Big Business Taking over State
Supreme Courts

Originally published: August 2012

Introduction and summary

In state courts across our country, corporate special interests are donating money
to the campaigns of judges who interpret the law in a manner that benefits their
contributors rather than citizens seeking justice. Americans are starting to wake up
to this danger, according to recent polls, and are worried that individuals without
money to contribute may not receive a fair hearing in state courts. In a recent poll
89 percent of respondents said they “believe the influence of campaign contribu-

tions on judges’ rulings is a problem.”!

Judges swear an oath that they will answer to the law, not campaign contributors.
If a person is wronged, he or she can hope to find impartial justice in a court,
where everyone—rich or poor, weak or powerful—is equal in the eyes of the law.

But this principle is less and less true with each passing judicial election.

Thirty-eight states elect their high court judges,” and enormous amounts of money
are pouring into judges’ campaign war chests. Fueled by money from corporate
interests and lobbyists, spending on judicial campaigns has exploded in the last
two decades. In 1990 candidates for state supreme courts only raised around $3
million, but by the mid-1990s, campaigns were raking in more than five times that
amount, fueled by extremely costly races in Alabama and Texas.? The 2000 race

saw high-court candidates raise more than $4S million.*

Since then, corporate America’s influence over the judiciary has grown. The U.S.
Chamber of Commerce, in particular, has become a powerful player in judicial races.
From 2001 to 2003 its preferred candidates won 21 of 24 elections.’ According to
data from the National Institute on Money in State Politics, the chamber spent more

than $1 million to aid the 2006 campaigns of two Ohio Supreme Court justices,’
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and in the most recent high court election in Alabama, money from the state’s cham-

ber accounted for 40 percent of all campaign contributions.’

Corporate interest groups are finding more ways to circumvent disclosure rules
and limits on campaign contributions. Spending by independent groups (not
officially affiliated with the candidates) has increased dramatically, surpassing high
court candidates’ spending in 2008.% According to Justice at Stake, more than 90
percent of special interest TV ads in 2006 were paid for by pro-business interest
groups.” Conservative groups spent $8.9 million in high court elections in 2010,
compared to just $2.5 million from progressive groups.'® These spending figures
are incomplete because the disclosure rules for outside spending vary, so the

source of the money in state court elections is often hard to discern.

The public can expect even more money to flood this year’s judicial elections.
Since the 2010 U.S. Supreme Court decision in Citizens United v. Federal Election
Commission, corporations, unions, and individuals are now free from limits on
campaign spending.'' North Carolina is the only state with a robust public financ-
ing system for judicial elections, and it is also the first state to see a super politi-
cal action committee, or super PAC—an entity spawned by Citizens United that
allows for unlimited campaign spending—established to support a pro-corporate
judge in this year’s election.'> The U.S. Supreme Court has also made it harder for
public financing systems to remain viable by ruling that “matching” funds, dis-
tributed to publicly funded candidates when their opponents’ spending exceeds a

certain level, are a violation of free speech rights."

If recent history is any guide, the trends are ominous for individuals suing corpo-
rations. The states that have seen the most money in judicial elections now have
supreme courts that are dominated by pro-corporate judges. The Appendix to this
report lists all high court rulings on cases where an individual sues a corporation
from 1992 to 2010 in the six states that have seen the most judicial campaign cash
in that time period—Alabama, Texas, Ohio, Pennsylvania, Illinois, and Michigan.
The data includes 403 cases from 2000 to 2010, and in those cases the courts ruled
in favor of corporations 71 percent of the time."* The high courts that have seen the
most campaign spending are much more likely to rule in favor of big businesses and

against individuals who have been injured, scammed, or subjected to discrimination.

With money playing such a large role in judicial elections, the interest groups with
the most money increasingly have an advantage. In courtrooms across our coun-

try, big corporations and other special interests are tilting the playing field in their
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favor. Many Americans perceive our government and corporate institutions as
interdependent components of a system in which powerful elites play by a differ-
ent set of rules than ordinary citizens. Some feel that only those donating money
can play a role in governing. The cozy relationship between government and big

business has become increasingly clear in our judicial elections.

This report discusses how the soaring cost of judicial elections led to state
supreme court decisions that favor corporate litigants over individuals seeking
to hold them accountable. The report provides illustrations from six states—
Alabama, Texas, Ohio, Nevada, Wisconsin, and Michigan—of how corporate
interest groups that desire a certain outcome have donated money to judges, and
the same judges have then interpreted the law in a manner that achieves their

corporate donors’ desired outcome.

For some states, the report discusses how; after an influx of money from corpo-
rate interest groups, judges have abruptly changed the law by overruling recent
precedent. In Ohio, for example, the insurance industry donated money to judges
who then voted to overturn recent cases that the industry disfavored. In other
states, such as Texas, the corporate-funded high court has interpreted the law to
reach certain results that the state legislature rejected. This judicial policymaking
by the Texas court has resulted in case law that favors energy companies funding

the judges’ campaigns.

This problem is spreading to states that have never before seen expensive judicial
races, such as Wisconsin, where independent spending by interest groups over-
whelmed the state’s public financing system in the 2011 election. This trend is
threatening a fundamental aspect of our democracy: the right of Americans to a
fair trial. When judges operate like politicians, those who lack political influence

cannot expect fairness.

The vast majority of legal disputes in the United States —95 percent—are settled
in state courts.”* Those who have been harmed by an unsafe product or an on-the-
job injury would most likely look to state courts for justice. With judges backed by
big business taking over our courts, are there any remaining institutions that can

hold powerful corporations accountable?

Americans will have a harder time using the courts to force employers and manu-
facturers not to cut back on safety to save money. Consumers will face steeper

hurdles in holding accountable banks, payday lenders, and credit card companies
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that treat them unfairly. Millions of Americans have recently found themselves

in state court for foreclosure proceedings. How would one of these struggling
homeowners feel if the judges hearing the case had accepted campaign funds from
big banks? Ordinary Americans cannot expect to get the same access to justice as

special interests that donate millions to judges’ campaigns.

The explosion of money in judicial elections has led Americans to experience
a crisis of confidence in their judiciary. According to a 2011 poll, 90 percent of
those surveyed said judges should recuse themselves from cases involving cam-

paign contributors,'® but recusal is extremely rare.

A party to a lawsuit in West Virginia repeatedly asked a state supreme court justice
to recuse himself after an executive with the opposing party, a coal company, spent
more than $3 million through an independent entity to support the judge’s elec-
tion. The judge refused and cast the deciding vote overturning a $50 million ver-
dict against the coal company.'” In 2009 the U.S. Supreme Court ruled the judge
should have recused himself. The court noted that the executive’s contribution
was three times more than the spending by the justice’s own campaign. The U.S.
Supreme Court stated, “Just as no man is allowed to be a judge in his own cause,

similar fears of bias can arise when ... a man chooses the judge in his own cause.”"®

Even judges are alarmed at the growing influence of money on courts. A 2002
survey found that 84 percent of state judges are concerned about interest groups
spending money on judicial campaigns.'® The Wisconsin Supreme Court recently
warned of an inherent risk “that the public may inaccurately perceive a justice as
beholden to individuals or groups that contribute to his or her campaign.”* Justice
Paul Pfeifer, a Republican on the Ohio Supreme Court, has criticized the money
flowing into his state’s judicial campaigns. “Everyone interested in contribut-

ing has very specific interests,” Pfeifer said. “They mean to be buying a vote. ...

whether they succeed or not, it’s hard to say.”*!

Before the flood of corporate money began, media reports focused on judges
being influenced by campaign donations from trial lawyers with cases pending
before them.*” Corporate interests were concerned that donations from trial law-
yers resulted in courts that favored individuals suing corporations. Businesses that
were the frequent target of lawsuits, such as insurance and tobacco companies,
pushed legislation to limit litigation.”® This phenomenon also spurred big business

to enter the fray of judicial politics.**
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As this report shows, this effort has been very successful. Even if the practice of trial
lawyers donating to judicial campaign to influence judges was a problem, the cor-
porate interests have more than compensated for any perceived disadvantage they
faced. Donations from corporate America are now overwhelming donations from

trial lawyers, labor unions, and groups that support progressive judicial candidates.>

Some press reports and academic studies on this subject emphasize that a cor-
relation between donations and a judge’s rulings does not necessarily prove that
the donations caused the judge to rule a certain way. Former Ohio Chief Justice
Thomas Moyer, a supporter of public financing and tough recusal rules, suggested
that interest groups donate based on “voting patterns” of the judges, not to influ-
ence a vote in a particular case.?® In other words, some argue special interests are
donating to obtain a judge with a certain philosophy, not a result in a particular

case. This distinction, however, misses the point.

Wealthy special interests should not be able to shape the law, whether through
buying a vote or buying a certain judicial philosophy. In the pages that follow, the
report details how this is happening in six important states and presents a few rec-
ommendations to address this problem. To prevent the appearance of corruption,
states can implement strong recusal rules to ensure parties before the court do not
donate money to judicial campaigns to influence specific cases. State legislatures
also should pass strong disclosure rules, so that citizens know who is funding

political ads for judges.

Big business is tightening its grip on our courts. Instead of serving as a last resort
for Americans seeking justice, judges are bending the law to satisfy the concerns of

their corporate donors.

Alabama

Consumers kicked out of court by state judges funded by big business

In May 2009 Kimberly White borrowed $1,700 from Alabama Title Loans, offer-
ing her car as collateral. She made two interest payments—the equivalent of a
300 percent annual interest rate—each time she rolled over the monthly loan.
She then paid off the loan and got her title back. Alabama Title Loans neverthe-

less repossessed her car a few months later. As she handed the tow-truck driver
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the documentation of her repayment, she claims he pushed the gas and nearly ran
over her. She grabbed the door of the truck, and a passenger allegedly pulled her
inside, forcing her into the backseat. She sued the driver and the lender for assault
and wrongful repossession. White produced evidence suggesting the lender

forged her signature on a loan agreement.”

White will never see her day in court. In July 2011 the Alabama Supreme Court
reversed the trial court’s and held that an arbitration clause in her contracts with
the lender remained in effect, even after the loan was paid off.”® White was forced

to arbitrate her claims.

The Alabama judiciary has become a crucial battleground in a political war
between big business and consumers. Big business is winning, and ordinary
citizens like White are the casualties. The data in the Appendix include 73 rulings
from 1998 to 2010 in which the Alabama Supreme Court ruled on whether to
compel arbitration. In 52 of those cases, the court sided with defendants seeking
to compel arbitration. Binding arbitration clauses have proliferated in consumer
transactions. Anyone who owns a cell phone, credit card, or a home has almost

certainly signed a contract with such a clause.”

Due to a quirk in Alabama law, a disproportionate number of the court’s arbitra-
tion cases involve buyers of used cars and manufactured homes (trailers).** The
use of arbitration clauses in these transactions has exploded. Since 2000, when
auto dealers and mobile home manufacturers donated $600,000 to judicial
candidates,® these interest groups have spent an enormous amount of money on
Alabama’s judicial races. The same judges who received this money have voted to

limit consumers’ right to a jury trial.

Many argue that arbitration is inherently biased toward corporate defendants,
because the arbitrators do not get paid unless corporations choose to use their
services.*> A study of one discredited arbitration firm’s decisions in California
revealed that it ruled against consumers in 94 percent of its cases.* Corporations,
which usually favor arbitration over litigation in consumer cases,* have spent
enormous sums of money to elect pro-corporate judges to the Alabama Supreme
Court, and they have undoubtedly benefited from the court’s increasing willing-

ness to force consumers into arbitration.

Elections for the Alabama Supreme Court have been overrun by money from

corporate political action committees, the Alabama affiliate of the U.S. Chamber of

14 Center for American Progress | Campaign Finance Laws Fail as Corporate Money Floods Judicial Races



Commerce, and corporate-funded groups supporting “tort reform.” In recent years
these elections have been among the most expensive in the country. At a time when
Alabama’s per capita income was $30,000,* candidates in the 2006 race spent $13.5
million.* That figure amounts to nearly half of all the money spent on high court
races nationwide in 2006.%” In the most recent election, money from Alabama’s

Chamber of Commerce constituted 40 percent of all campaign contributions.*®

With one exception,” the Alabama Supreme Court is now composed entirely of
judges whose campaigns were funded by big business, and the court is increas-
ingly inclined to rule for powerful businesses over ordinary citizens.*’ Alabama
courts once had a reputation for resisting arbitration and sticking up for consum-
ers. The U.S. Supreme Court, starting in the 1980s, expanded the scope of the
Federal Arbitration Act to require state courts to honor arbitration clauses.*' The
U.S. Supreme Court repeatedly threw out state consumer protection laws that
limited the reach of arbitration clauses.* The Alabama high court resisted these

efforts for years, leading the U.S. Supreme Court to overrule it twice.”

The corporate money started flowing to the Alabama judiciary in the mid-1990s,
when Karl Rove orchestrated the campaigns of several judicial candidates.*
Candidates in the 2000 race spent an astonishing $12 million, far more than any other
state. The Alabama chapter of the Chamber of Commerce donated $1.7 million to the
pro-corporate candidates.* A study of the court’s decisions between 1995 and 1999
concluded that, after conservatives obtained a majority in 1998, arbitration law began
to tilt sharply against consumers. The study found a “remarkably close correlation”
between a justice’s votes in favor of arbitration and campaign donations from big busi-
ness.* The court in 2000 abruptly reversed course on the issue of whether a warranty
claim under a federal statute is subject to arbitration.*” The court also lowered the

standard for proving that a consumer agreed to arbitration.**

Judging by the high court’s recent arbitration cases, it is hard to deny that corporate
campaign contributions have been a good investment. In the last two years, the
court’s docket has included 13 cases in which it reviewed a lower court’s decision on

sending a case to arbitration, and it has only ruled to reject arbitration four times.*

By expanding the reach of mandatory arbitration clauses, the court has closed the
courthouse doors to more and more consumers. Thomas Keith, consumer advocacy
director for Alabama Legal Services, said binding arbitration is “terrible for consum-

ers.” The trend toward arbitration has made it harder for consumers to find legal help.

“There’s not a private lawyer in town that will take a used car case,” Keith said.*
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The auto dealers are already jumping in to support candidates in this year’s
judicial election, having contributed more to one justice than any other group of
donors.” Chief Justice Charles Malone received money from auto dealers while
considering a case in which the court ultimately granted an arbitrator broad
authority to decide whether a valid arbitration agreement even existed.** The
dissenting judge argued there was no “legal basis” for the decision. The major-
ity opinion was written by Malone, who received $35,000 from the auto dealer
PAC:s for his recent primary campaign.** Malone ended up losing the primary

election to a socially conservative judge.™

Other judges have issued similar warnings about the U.S. Supreme Court’s broad
interpretation of the Federal Arbitration Act. In a 1994 concurrence Montana
Supreme Court Justice Terry Triewieler said federal judges’ preference for arbitra-
tion as a remedy for “crowded dockets” demonstrates a “total lack of consider-
ation for the rights of individuals.” Triewieler said the broad interpretations of
the Federal Arbitration Act “permit a few major corporations to draft contracts
regarding their relationship with others that immunizes them from accountabil-
ity under the laws of the states where they do business.”>* Consumer advocate
Paul Bland says the increasing use of arbitration benefits the wealthiest and most
powerful in our society.*® “The move towards arbitration is a move towards an

economy that starts to resemble “The Hunger Games,” Bland said.*’

The Alabama Supreme Court’s recent arbitration decisions have made it harder for
consumers to hold accountable payday lenders, used car dealers, and other unscrupu-
lous businesses. The impact is greatest on low-income consumers and less-educated
citizens who might not understand the fine print. A 2008 survey revealed that 48
percent of low-income Alabamans surveyed said they experienced a legal problem in

the past year, and nearly half of those legal problems involved consumer issues.**

These same citizens, however, are now at a real disadvantage in Alabama courts.
Companies that rip off consumers have enormous amounts of money to spend
influencing the judiciary. Alabamans can only hope state legislators will curb

the influence of money on judicial elections. Federal regulators could soon ban
arbitration clauses in some contracts.” Until then, Alabama consumers can expect

little protection from their judicial system.

16 Center for American Progress | Campaign Finance Laws Fail as Corporate Money Floods Judicial Races



Candidate Independent

Top spenders, 2000-09 contributions expenditures Total

Alabama Democratic Party $5,460,117 S0 $5,460,117
Business Council of Alabama $4,633,534 S0 $4,633,534
Alabama Civil Justice Reform Committee $2,474,405 $224,663 $2,699,568
American Taxpayers Alliance S0 $1,337,244 $1,337,244
Lawsuit Reform PAC of Alabama $1,321,250 S0 $1,321,250

0 $2,000,000 $4,000,000 $6,000,000 $8,000,000 $10,000,000
M Pro-individual W Pro-corporate Source: http://brennan.3cdn.net/d091dc911bd67f73b_09méyvpgv.pdf
Texas

Court shields oil company donors from liability for worker injuries

When Jose Herrera arrived for work at the Citgo refinery in Corpus Christi on
February 22,2008, he had no idea it would be his last day on the job. Herrera
suffered a horrific accident. He was trapped in a safety harness while 550-degree
petroleum poured all over his body for several minutes.® Herrera survived with
severe burns and permanent injuries. His wife stated, “We can’t hug him because
he hurts all over. ... he can’t hug me or hug my little boy”*' But because of a recent

Texas Supreme Court ruling, he cannot sue his employer for negligence.

After receiving millions in campaign cash from the oil industry, the justices on
the Texas Supreme Court ruled that contract employees cannot sue their employ-
ers for on-the-job injuries. Their remedies are limited to workers’ compensation.
Herrera says workers’ compensation only offers, at most, a few thousand dollars
per month. His medical bills alone exceeded $200,000 in the three years after the
accident, and Herrera will receive no compensation for the unimaginable amount

of pain he has endured.®

The oil industry makes widespread use of contract workers,” and it spent years

lobbying the state legislature to include contract employees in the workers’
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compensation system, which permits employers to insulate themselves from
liability for on-the-job injuries by purchasing workers’ compensation insurance.
The legislature voted to reject this idea several times.** The Texas Supreme Court,
in a 2007 case, gave the industry what the legislature would not, holding that
contract employees are covered by workers’

compensation.®

In the six years before the decision, the justices
had accepted more than $700,000 from energy
companies.® Justice Don Willett, the author

of the opinion, had received almost $200,000
from the industry, more than any other justice.”
These campaign donations may have been

well worth it, given the money these compa-
nies could save in settlements with injured

employees.

The oil-and-gas industry employs many people
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Jose Herrera, a burned survivor in Texas, and it is among the largest donors to
of the February 2008 Citgo crude )
oil blast in Corpus Christi, Texas, candidates for the Texas Supreme Court. In recent years the court’s decisions

attends a Capitol press conference

on liability lawsuits on April 28 have favored employers over injured employees. The Appendix to this report

2008. Herrera encouraged lawmak- includes 18 cases in which an injured employee sued his employer or its insurer
ers to undo a Texas Supreme Court
ruling that could prevent injured for injuries sustained on the job, and the court ruled for the employer in 14 of

workers from filing lawsuits.
those cases.®

The 2007 decision on contract employees was harshly criticized for expanding
the law in a manner that was repeatedly rejected by the legislature. The high
court, relenting to public pressure, reheard the case but reached the same con-
clusion.”” A dissenting judge charged the majority with making “a policy choice

we are not at liberty to make.”

The court faced similar criticism in a dissent from a recent case abolishing a com-
mon law claim for injured workers. In 1988 the high court established a claim
that allowed injured workers to sue insurance companies for unjustifiably refus-
ing to pay claims.” The legislature overhauled the workers” compensation system
the next year and it considered abolishing the claim but chose to adopt other
reforms instead. The court nevertheless ruled that the reforms made the common
law claim unnecessary, and the dissent charged the majority with “replacing the

Legislature’s judgment with its own.””!
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The court in 2008 was faced with a lawsuit involving hydraulic fracturing, or “frack-
ing” While the majority declined to rule on whether fracking can give rise to a tres-
pass lawsuit, Justice Willett’s concurring opinion invoked policy reasons for insisting
the court should have completely foreclosed a right to sue for fracking. “Our fast-
growing State confronts fast-growing energy needs, and Texas can ill afford its finite
resources, or its law, to remain stuck in the ground,” Willett stated. “Open-ended
liability threatens to inflict grave and unmitigable harm, ensuring that much of our

State’s undeveloped energy supplies would stay that way—undeveloped.””

The Texas Supreme Court has a history of campaign cash scandals. In the late 1980s
a “60 Minutes” news segment— Justice for Sale”—criticized the justices’ acceptance
of campaign funds from plaintiffs’ trial lawyers with cases before the court. Corporate
interests organized in the wake of the scandal and by the mid-1990s the court was
dominated by judges funded by big business, lobbyists, and corporate lawyers.”* A
study of these justices’ voting behaviors found that they favored corporate defendants
in lawsuits against them, but plaintiffs could improve their luck with the court by
donating to the justices’ campaigns. The study found the success rate for plaintiffs

contributing money was “more than double” the success rate for plaintiffs in general.”

One of the justices from that era, Priscilla Owen, was nominated to the Fifth
Circuit by President George W. Bush in 2003, bringing to light some unseemly
campaign contributions. After her campaign accepted tens of thousands of dollars
in donations from the formerly high-flying Enron Corp., Owen wrote an opinion
that reduced the corporation’s taxes and denied a local school district additional
revenue.”” Enron was very generous to pro-corporate candidates for the high
court, donating hundreds of thousands of dollars in the mid-1990s. During this
period the court accepted two out of three petitions from Enron, ruling in its favor

both times,’® and rejected all three petitions from parties opposing the company.””

After Enron went bankrupt in 2001 and several of its executives were sentenced to
jail time, other energy corporations picked up where it left oft. Oil-and-gas com-
panies, as well as the law firms that represent them, are among the largest donors
to the Texas Supreme Court. The court very rarely rules against its benefactors.
The data in the Appendix includes eight cases in which the named defendant is an
energy company, and the court ruled for the defendants in all of those cases.”® The
employees of these companies work in dangerous settings, in close proximity to
combustible materials. If they are injured, they will have a hard time holding their

employers accountable in courts with close ties to oil companies.”
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Candidate Independent

Top spenders, 2000-09 contributions expenditures Total

Texas Democratic Party $36,000 $904,978 $940,978
Vinson & Elkins $467,768 $0 $467,768
Texans for Lawsuit Reform $284,045 S0 $284,045
Haynes & Boone $248,464 S0 $248,464
Fulbright & Jaworski $240,848 $0 $240,848

0 $200,000 $400,000 $600,000 $800,000 $1,000,000 $1,200,000  $1,400,000
B Pro-individual B Pro-corporate Source: http://brennan.3cdn.net/d091dc911bd67ff73b_09méyvpgv.pdf
Ohio

Insurers take no risks with state supreme court

Ohio has seen some of the most expensive judicial races in the country, with high
court candidates raising more than $25 million from 2000 to 2010. The surge in
donations was fueled by money from corporations and insurance companies. As
the money flowed in, the court abruptly reversed course on a range of issues to
rule in favor of big business. The New York Times published an article in 2006 on
the court’s tendency to rule in favor of campaign contributors. The newspaper
compared cases issued between 1994 and 2006 with interest groups donating to
the judges’ campaigns. The article concluded that the justices “voted in favor of
contributors 70 percent of the time,” with one judge, Justice Terrence O'Donnell,
voting for his contributors in 91 percent of the cases.** When judges vote in favor

of donors, citizens without money to donate face a real disadvantage in court.

The insurance industry began giving generously to pro-corporate candidates

after several rulings against insurance companies in the late 1990s,* including a
1999 decision that expanded employers’ uninsured motorist coverage to include
employees who were not on the job.* Ohio judicial elections had long been
among the most expensive in the country, but both the 2002 and 2004 races saw
candidates spending $6 million—double the amount spent in the 2000 election.*®
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In 2004 the insurance industry gave candidates for the Ohio Supreme Court more
than $650,000 and donated around $1 million to an independent group running
ads that helped two pro-corporate candidates win their seats.*

The court in 2003 overturned the 1999 decision on employers’ uninsured motorist
coverage that spurred the insurance industry to donate to judicial candidates,* but
the moneyed interests didn't stop there. The 2006 campaigns of Justices O'Donnell
and Robert Cupp were aided by $1.3 million from an affiliate of the Ohio Chamber
of Commerce.* The Ohio Supreme Court is now dominated by judges that favor
corporations and insurance companies. The data in the Appendix include 36 cases
from 2003 to 2010, and the high court ruled for the insurance companies or other
corporate defendants in all but four of them.*’” Since the corporate-funded justices

took over, the court has abruptly overruled recent precedent to rule in favor of insur

ance companies. The court is a tough venue for injured plaintiffs.

The Barbee family of Lorain County, Ohio, learned that the hard way. The family
was a party to a 2011 case stemming from injuries they suffered while on vaca-
tion. The Barbees were traveling through Wisconsin when two cars collided while
traveling in the opposite direction. The cars careened over the median and struck
the Barbees’ vehicles, killing one of the other drivers and seriously injuring the
Barbees. The family sought to claim benefits from its uninsured motorist policy
with Nationwide Insurance. The Barbees first sued the other drivers and recovered
30 percent of their losses. Their policy said Nationwide would not pay any claims
until other insurance payments were “exhausted,” so the Barbees did not file an
uninsured motorist claim with Nationwide until the first suit concluded, though it

did notify the company of a potential claim.®

The Ohio Supreme Court threw out the Barbees’ lawsuit, relying on another
provision of the insurance policy that required claimants to bring suit within three
years. The court said the two provisions did not make the policy ambiguous. A
dissenting judge argued the three-year deadline should have been tolled while the
other claims were pursued: “Insurance companies are extremely resourceful at
collecting premiums and exceedingly reluctant to pay claims—even when an acci-
dent is known to them and the claim is meritorious.”® Nationwide has contrib-

uted more money to the 2012 candidates than any other donor so far.”’

The court has issued several recent decisions that limit the liability of employers,
which are likely to have any judgments against them paid by insurance compa-

nies. The court in 2010 issued two rulings that severely curtailed the right to
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sue an employer for on-the-job injuries.” The cases upheld a law saying that an
injured employee can only sue if his or her employer actually intended to injure
the employee. This 2008 statute was the legislature’s third attempt to limit lawsuits
against employers in this manner, but the other two statutes were ruled unconsti-
tutional. With a new pro-insurance lineup at the
court, the third time was the charm. Justice Paul
Pfeifer dissented and argued that the legisla-
ture’s previous statutes are “as distinguishable
from the current version as a pig with lipstick is

distinguishable from a pig without.””

In 2008 the Ohio Supreme Court upheld a stat-
ute that threw out a widow’s lawsuit against her
husband’s employer for his death from asbestos
poisoning. The bill applied retroactively and
required certain medical evidence, which was

no longer available since the employee was

deceased. The Ohio constitution says the state
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Ohio Justice Paul Pfeifer listens legislature “shall have no power to pass retroac-

to oral arguments in the Ohio
Supreme Court in Columbus, Ohio.

Pfeifer is often the loan dissenter attorneys donated more than $25,000 to Justices Stratton and O’Connor while the
to the increasingly pro-corpoarte o

decisions of the Ohio Supreme case was pendlng.

Court.

tive laws,” but the court upheld the statute anyway.”® The defendants and their

Perhaps the most drastic example of the abrupt shift in the court’s jurisprudence was
a young woman's lawsuit against the makers of the Ortho Evra Birth Control Patch.
The plaintiff alleged the drug caused blood clots, but the Ohio Supreme Court lim-
ited the remedy available to her by upholding a “tort reform” statute that capped puni-
tive and noneconomic damages. The 2005 statute was, in the court’s words, “similar in
language and purpose” to previous laws. The other statutes had been thrown out for

violating several provisions of the Ohio constitution, most recently in 1999.

Justice Pfeifer, in dissent, said the majority “paid mere lip service” to the right to
ajury trial, which includes the right to have a jury assess damages. “Under this
court’s reasoning, there is nothing in the Ohio Constitution to restrain the General

Assembly from limiting noneconomic damages to $1,” Pfeifer argued. He added:

I believe that the Constitution of Ohio is the fundamental document that protects
all Ohioans, not just those with the most lobbying power. ... today is a day of

fulfilled expectations for insurance companies and manufacturers of defective, dan-
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gerous, or toxic products that cause injury to someone in Ohio. But this is a sad day
for our Constitution and this court. And this is a tragic day for Ohioans, who no

longer have any assurance that their Constitution protects the rights they cherish.®

In recent years Justice Pfeifer has often been the lone dissenter to the increasingly
pro-corporate decisions of the Ohio Supreme Court,” and he is a sharp critic of
the system that brought Ohioans this court. In the New York Times piece, Pfeifer
stated, “I never felt so much like a hooker down by the bus station in any race I've

ever been in as I did in a judicial race.”®

Judge Bill O’Neill has unsuccessfully run for a seat on the court several times, while
refusing to raise money from anyone: “Do you want your case decided by a judge who
took hundreds of dollars from the opposing lawyer at a cocktail party?”*® As in most
states the responsibility for policing the court’s ethics falls to the justices themselves,
but the New York Times article found it was extremely rare for the justices to recuse
themselves in cases involving campaign donors.'® One recent candidate proposed

mandatory recusal rules,'”! but he lost to Justice O’Connor’s million-dollar campaign.

Casinos stack the deck in state supreme court

The casino and tourism industries have long wielded enormous influence in
Nevada’s state government, and the courts are no exception. Companies affiliated
with MGM Resorts International have donated more than $150,000 to the cur-
rent justices over the years.'"” Casinos are among the biggest players in a system
the Los Angeles Times described as “a good-old-boy culture of cronyism and chum-
miness that accepted conflicts of interest as ‘business as usual.” In a 2006 article
on corruption in Nevada courts, the newspaper noted that one judge was kicked
out of office after the ethics commission found that he told an attorney that “he
was f---ed because he hadn’t contributed while others had.”'**

In recent years the casino and tourism industries have sometimes found themselves
in court to fight attempts to tax them. The state faced a huge budget deficit in 2003,
and because of a constitutional requirement that a supermajority (two-thirds) of

the state legislature approve any increase in tax revenue, the state could not fund its

schools. The high court ruled the supermajority requirement was trumped by the
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legislature’s constitutional duty to fund schools, and it allowed legislators to approve

a tax increase on big businesses and casinos with an ordinary majority vote.'**

The decision engendered controversy as many accused the court of ignoring the
legislative requirements laid out in the state constitution. Conservatives threat-
ened the justices with a recall election.'” Spending on Nevada Supreme Court
races skyrocketed. Candidates in 2004 spent more than $3 million—three times
the amount spent in the previous election.'® In 2006 donations from casinos
accounted for $300,000 of the $2 million raised
by candidates for the Nevada Supreme Court.'”
MGM casinos gave the candidates $120,000
that year.'® Almost all of the justices involved

in the 2003 decision, many of whom had served

for decades, were replaced by 2006. The new
court quietly overruled the 2003 decision and
reimposed the supermajority requirement

for tax increases, even when it interfered with
the constitutional duty to adequately fund

schools.!?”

Nevada citizens, free from the legislature’s

supermajority requirement, have recently spon-
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Las Vegas casino mogul Steve sored referenda that would generate revenue
Wynn's companies have donated ,
thousands to Nevada judges who from gaming, tourism, and other sources to fund the state’s neglected education

t big tax breaks f inos. e .
SHPPOTLDIg faxbreats for casinos system. In 2008 the state supreme court threw out two initiatives that would have

transferred money from promoting tourism to funding education. The court ruled
that even though proponents had relied on signature forms provided by the state,
the forms did not include some information required by state law.''? The court
also held that state taxes do not apply to meals that are “comped” by casinos unless
the patrons gave something for the meals.""! This decision was overruled by the
state tax agency, which found that customers could only receive the meals if they

spent money on gaming, but an appeal to the state supreme court is expected.'"?

Casino money began pouring into Nevada Supreme Court elections after the 2003
decision allowing a tax bill to circumvent the supermajority requirement, and since
then the high court has issued several decisions that result in casinos avoiding taxes
that would fund the state’s broken education system. Nevada’s education system is
poorly funded,'® and its tax system is one of the most regressive in the nation.""* The

Progressive Leadership Alliance of Nevada, a social justice group, is hoping to place a
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referendum on the 2014 ballot that would increase revenue from wealthy Nevadans,
as well as the hotel, gaming, and mining industries. The group notes that the state’s
current tax on mining allows for a slew of deductible expenses, resulting in two gold
mines that “report zero taxable values during years when they have produced gold

worth a half billion dollars or more.”!*

In recent years casinos have challenged similar revenue initiatives in court, and
they are funding the campaigns of judges who rule on the lawsuits."'* Proponents
of these initiatives lack the same political influence as the wealthy casino execu-
tives. Casino mogul Steve Wynn has been at the forefront of the opposition,''” and

his companies have donated thousands to Nevada judges.''®

Wynn has also found himself embroiled in a bitter labor dispute with his employees.
His casinos instituted a policy requiring its dealers to share tips with managers, and
the dealers organized a union to fight back.'”” The Nevada Commissioner of Labor
ruled in 2010 that the policy did not violate state labor laws.'*® Last November a

state court disagreed, but the high court is expected to review the decision."”!

Of the current members of the court, only Justice Nancy Saitta has not received
campaign contributions from casinos. Saitta was, however, featured in the 2006 Los
Angeles Times article on corruption in Nevada courts. Describing one of Saitt’s fun-
draisers, the Times said, “All 55 lawyers of law firms giving $500 or more had cases
assigned to her courtroom or pending before her” One firm with a product liability
case pending before her held a fundraiser that netted the judge $20,000, and Saitta

had ruled in the firm’s favor at least four times in the 60 days before the fundraiser.'*

The exposé did not deter the justice. Saitta raised $43,000—almost all of it from
lawyers—in 2008, even though she did not face reelection until this year. In
December 2009 the justices adopted a new Code of Judicial Conduct, which says
they will recuse themselves if their “impartiality might reasonably be questioned,”
but they rejected two proposals to specify when campaign contributions require
recusal.'"” Even after the Los Angeles Times illustrated how campaign money cor-
rupts justice, 68 percent of Nevada voters rejected a 2010 referendum to have the

governor appoint judges and spare them from the dirty business of politics."**
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Candidate Independent

Top spenders, 2000-09 contributions expenditures Total
MGM Mirage $156,000 S0 $156,000
Boyd Gaming $90,000 S0 $90,000
Station Casinos $76,534 50 $76,534
Coast Hotels & Casinos $71,000 S0 $71,000
Mainor Eglet Cottle $70,000 S0 $70,000
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Wisconsin

Corporate-funded judges shut ordinary Wisconsinites out of civic
participation

In recent years Wisconsin politics has been characterized by bitter partisanship
and divisiveness. The Wisconsin Supreme Court is no exception. Justice Ann
Walsh Bradley says the high court is “in the crossfire of the battle being fought
between special interest groups.” Bradley argues the big money pouring into
recent elections has led to “hyperpartisanship” on the bench. The court has seen
acrimonious infighting and several ethics investigations. Justice David Prosser

is accused of putting Bradley in a chokehold,'* and he has admitted referring to

another colleague as a “total bitch.”*¢

This rancorous atmosphere grew worse after an expensive 2011 election, which
was widely viewed as a referendum on Gov. Scott Walker’s antiunion policies."”’
Gov. Walker’s anti-collective bargaining law generated vehement opposition from
organized labor. The bill nearly eliminated public employees’ collective bargaining
rights and strangled their unions by limiting the collection of dues."*® Pro-labor
activists occupied the statehouse for weeks. Outraged Democrats fled the state to

avoid a quorum after the governor asked police to force them to the legislature.'?
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To circumvent quorum requirements, Republicans carved out a separate bill for the
collective bargaining provisions. Just after 4:00 p.m. on March 9, 2011, Republicans
announced a 6:00 p.m. meeting on the revised bill."** Given the short notice the
media and the public were not sure what was taking place. The stakes were enor-
mous but Republicans essentially passed this controversial bill out of the public eye.
Afterward, both sides turned their attention to the Wisconsin high court, pouring
money into the race for the open seat. The high court was narrowly divided along

ideological lines and it was expected to rule on the constitutionality of the bill.

It seems the justices may have seen this coming. In 2007 the entire court
signed a letter calling for public financing for high court candidates, warning
that “the public may inaccurately perceive a justice as beholden to individuals
or groups that contribute to his or her campaign.”**' The legislature com-
plied by passing the Impartial Justice Act in
2009, which provided public financing for
candidates who collected a certain amount in
small private donations. But even with public
financing, the 2011 election saw ads funded
by “independent” special interest groups

flooding the airwaves.

The candidates raised a few hundred thousand
dollars, mostly from public financing. Special
interest groups, however, spent at least $3.5 mil-
lion on television ads.'** Prosser was supported

by more than $2 million from big business

groups, the Tea Party of Wisconsin, and the

Wisconsin Club for Growth. Nearly half of this S e e proTonom Rt .
Wisconsin Supreme Court Justice
money came from Citizens for a Strong America, a shadowy group affiliated with David Prosser poses a question
, . . . . during a hearing to consider
the Koch brothers’ Americans for Prosperity.'* The group ran misleading attack whether the state court should

exercise jurisdiction over matters

ads against Wisconsin Assistant State Attorney General JoAnne Kloppenburg, relating to the passage of 2011 Wis

Prosser’s opponent. Kloppenburg was supported by more than $1 million from Act 10, commonly referred to as
. . . . . . the budget repair bill, on June 6,
groups affiliated with Wisconsin labor unions."** Prosser held onto his seat by a 2011. The controversial bill largely

eliminates the collective bargain-

razor-thin margin. ing rights of public employees.

The corporate interests supporting Prosser cheered when the court’s conserva-
tive majority upheld Walker’s anti-collective bargaining law in the wake of the
election.'*® A trial court had blocked the law because legislators violated the

state’s Open Meetings Law, which requires 24-hour notice of legislative meetings.
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(Legislators posted a notice less than two hours before the meeting.) In uphold-
ing the statute, the high court characterized the Open Meetings Law as a rule of
legislative procedure and deferred to the legislature.'*

The majority completely abdicated its responsibility to ensure the public can par-
ticipate in the legislative process. In her dissent Chief Justice Shirley Abrahamson
said the Open Meetings Law implicates the public’s constitutional right to access
legislative proceedings, and she argued the majority’s reasoning was “clearly
disingenuous, based on disinformation.” Prosser’s opinion concurring with the
majority, while insisting the court must be above politics, went to great lengths to

describe “the turbulent political times that presently consume Wisconsin.”'*’

The court’s pro-corporate majority has also acted to ensure wealthy special
interests can drown out the voices of ordinary citizens in the judicial arena. The
court voted—along ideological lines—to weaken its recusal rule and adopt

the standard suggested by the Wisconsin Realtors Association and Wisconsin’s
Manufacturers and Commerce,"** a group which donated nearly $1 million to
support Prosser’s reelection in 2011."* The new rule states that campaign dona-
tions can never be the sole basis for recusal. In dissent, Justice Bradley expressed
alarm that judges’ campaigns can now ask parties before the court for campaign
contributions. “Judges must be perceived as beyond price,” Bradley stated. She
criticized the majority for adopting “word-for-word the script of special inter-
ests that may want to sway the results of future judicial campaigns.”**° The court
seems intent on making it easier for big money to influence the judiciary, at the

expense of litigants without vast resources.

The pro-corporate majority emerged after a vicious 2008 election in which a
circuit court judge, Michael Gableman, defeated incumbent Justice Louis Butler.
After Justice Butler voted to expand liability for manufacturers of lead paint, big
business spent millions to defeat him by running racially tinged ads that featured
ominous and frightening images of criminals. Justice Gableman was charged with
ethics violations for a TV spot that charged that Justice Butler had “found a loop-
hole” which allowed a child rapist to go free and assault another child.'*' Justice
Butler, the first black justice on the high court, protested that he represented the
defendant as a public defender and that he actually lost the case. The defendant

only raped another child after serving his sentence.

Justice Gableman has been criticized for accepting more than $10,000 worth

of free legal services to fight the ethics charges.'* He received the services from
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Michael Best & Friedrich, the same law firm that defended Gov. Walker’s anti-
union bill. Three of the four members of the conservative majority have been
charged with ethics violations, and the court recently voted—along ideological
lines—not to reappoint the ethics investigator.'*® Prosser seems to have scuttled
the investigation into the alleged chokehold, which occurred during the delibera-

tion of the antiunion bill case.'**

The court has been an embarrassment to Wisconsin citizens and to judges every-
where. A July 2011 poll found that only 33 percent of Wisconsinites had confi-
dence in their high court.' The justices are clearly unable to police themselves on
ethical issues and conflicts of interest. Justice Bradley has criticized the relaxation

of ethics standards. “We shouldn’t be above the law,” she said.!*

With the court closely divided, the judicial election next year promises to be just
as contentious. The state’s public financing could not keep up with the outside
corporate money in the 2011 race, but now that Republicans in the legislature
have eliminated public financing in a 2011 budget bill,'" citizens can expect even
more corporate money in judicial elections. This time, however, the donations can
go directly to the candidates, and the new recusal standard will ensure that donors’

money will be a good investment.

Candidate Independent

Top spenders, 2000-09 contributions expenditures Total
Wisconsin Manufacturers & Commerce $9,600 $2,012,748 $2,022,348
Greater Wisconsin Committee S0 $1,736,535 $1,736,535
Club for Growth $0 $611,261 $611,261
Coalition for America’s Families $0 $398,078 $398,078
Wisconsin Education Association S0 $48,321 $48,321
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Michigan

Money flooding state courts in tort reform battles

After Mattie Howard was hospitalized for a stroke in 1992, she began receiving
treatment at The Wellness Center in New Buffalo, Michigan. Howard had a his-
tory of hypertension, heart disease, and renal problems. The center’s physician
monitored her blood pressure and treated her hypertension. In late 1993 Howard’s
physician referred her to a nephrologist, who began dialysis treatment in May
1994. Howard was admitted to the hospital in November 1995 and her condition
deteriorated. She passed away and her seven children and seven siblings sued her
health care providers for negligence in treating her conditions.'** They sued the
health care providers for wrongful death and the jury awarded them $10 million
in noneconomic damages. Due to Michigan’s cap on noneconomic damages, how-
ever, the judge reduced that amount to $500,000.'*

The Michigan legislature has passed tort reform legislation with some of the
strictest limits on lawsuits. Unlike courts in other states, the Michigan high court
has not acted to strike down these limits as unconstitutional. When the Illinois
Supreme Court struck down a limit on damages in 2010, it acknowledged that
limits on damages deny the most severely injured persons their full measure of
justice'> (see box on following page). Tort reform advocates assert that frivolous
lawsuits are hurting the economy,"*' but a cap on damages only affects plaintiffs

that have made it through a trial and had a jury award them substantial damages.'s*

Faced with a deluge of corporate money in its elections, the Michigan Supreme
Court has abdicated its responsibility to protect those with the most severe inju-
ries. The high court, with a pro-corporate majority for around 12 years, upheld
some of the state’s minor tort reform measures. In 2004 the court ruled that a law
capping damages for plaintiffs who lease rental cars at $20,000 does not violate
the right to jury trial protected by the state constitution. The dissent argued, “The
right to a jury trial is illusory in the most severe cases, those in which the amount
of damages exceeds $20,000. ... the right to a jury trial is not satisfied by pro-
viding jurors the opportunity to announce an award and then have it arbitrarily
ignored with no regard for the facts of the case.”’* In other cases the court simply
refrained from reviewing a lower court’s decision in favor of tort reform. The
Michigan Court of Appeals, relying on the high court’s rental car case, upheld a

statute that limits noneconomic damages in medical malpractice actions."’
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Illinois Supreme Court fights tort reform

Vernon Best drove a forklift. One day in 1995, the mast of his forklift
collapsed while moving slabs of hot steel. Hydraulic fluid in the ma-
chine ignited and “engulfed Best in a fireball.” He survived with severe
burns on 40 percent of his body. Best sued the manufacturers of the
forklift and the hydraulic fluid. Under a tort reform statute, though, he
could only recover $500,000 for noneconomic damages.

The Illinois Supreme Court, however, ruled the limit unconstitutional,
finding it was not justified by the goal of reducing the cost of health
care. The state constitution “does not permit the entire burden of the
anticipated cost savings to rest on one class of injured plaintiffs.”'**

that because caps only come into play when a jury awards damages
above a certain threshold, such legislation harms plaintiffs with the
most severe injuries. '%

The lllinois Supreme Court, unlike the other courts in this report,
represent certain districts in the state. This has led to a relatively con-
sistent ideological makeup of the court, because liberal candidates
have usually prevailed in urban districts, and conservative candidates
in rural districts. Once judges are elected to the high court, they face
uncontested retention elections. This system has resulted in a high
court that is not as politicized as in other states, as the data on Illinois

Best could fully recover from his injuries. The lllinois high court has court cases in the appendix shows.

thrown out several statutory caps on damages.”* It has recognized

During the elections that gave conservatives a majority—1998 and 2000—donations
from the health care industry increased sharply, to just less than $300,000 each year.'®
With pro-corporate justices in the majority for the next 10 years, the high court only
ruled in favor of individuals suing insurance companies, hospitals, or other corporate
defendants on very rare occasions.’” The Appendix to this report shows that when
pro-corporate justices controlled the bench, the vast majority of rulings involving an

individual suing a corporation resulted in a 5-2 ruling for the corporation.'®

After conservative judges lost their majority in 2008, the new court relaxed the bur-
den of proof in medical malpractice cases.'®' The health care industry sounded alarm
bells and increased donations to pro-corporate justices and the Michigan Republican
Party.'> The insurance industry gave more than twice the amount as in the previous
election. Industry groups and the Republican Party spent just less than $1 million
each on ads supporting Justice Robert Young and challenger Mary Kelly in 2010,
according to data from the National Institute of Money in State Politics.'* Young’s
opponent received just more than $50,000 from state Democrats.'** The two pro-

corporate justices won, and the health care industry breathed a sigh of relief.'®

A bipartisan taskforce, which included Justice Marilyn Kelly, examined the problems

surrounding Michigan’s judicial elections and recently issued a scathing report. The

taskforce noted that the vast majority of cases before the high court involve campaign
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contributors. “Michigan voters already believe that campaign spending has infected
the decision-making of their judiciary.”’ Michigan’s disclosure laws for independent

spending are notoriously weak,'” and spending has grown to alarming levels.'®®

Michigan has nominally nonpartisan judicial elections, but the label does not
mean much. Candidates are chosen by party leaders at state conventions, and

the state parties are often the biggest campaign spenders. So while the parties are
involved at every stage of the campaigns, voters do not see party affiliation listed
on the ballot. Justice Marilyn Kelly said Michigan’s nominating process “infects
the process with a partisan component that is hard to deny”® A 2010 University
of Chicago study examined partisanship among high court judges and ranked the

t 170

Michigan Supreme Court dead las

Like other judiciaries around the country, the Michigan high court has become a
political battlefield for groups that support and oppose legislative attempts to cap
damages for injured plaintiffs. The state political parties fight on behalf of their
supporters by pumping money into judicial elections. The question of whether
capping damages for injured plaintiffs violates a litigant’s constitutional rights
seems to depend solely on which political party has a majority on the court.
When the law shifts with the political winds, the public questions the integrity of
the judiciary. The courts seem to be yet another political branch of government,

where the voices of citizens without money to contribute often go unheard.

Candidate Independent

Top spenders, 2000-09 contributions expenditures* Total

Michigan Chamber of Commerce $164,140 $2,825,255 $2,989,395
Michigan Democratic Party $219,142 $2,467,121 $2,686,263
Michigan Republican Party $217,233 $2,420,328 $2,637,561
Citizens for Judicial Reform $0 $372,094 $372,094
Ann Arbor PAC $102,000 $208,000 $310,000

I I N ;o0 050

0 $1,000,000  $2,000,000 $3,000,000 $4,000,000 $5,000,000 $6,000,000 $7,000,000

B Pro-individual M Pro-corporate Source: http://brennan.3cdn.net/d091dc911bd67ff73b_09m6yvpgv.pdf

32 Center for American Progress | Campaign Finance Laws Fail as Corporate Money Floods Judicial Races



Conclusion

The independence of our judiciary is under attack. Corporate interest groups
are spending enormous amounts of money to elect judges sympathetic to their
causes. The flood of money into state courts has resulted in corporate-friendly
courts that are not protecting individual rights.'”" Judges might worry that ruling
against wealthy corporations could harm their ability to win reelection, since the

candidate with the most money usually wins.'”

Progressives are largely sitting on the sidelines as corporate interests are taking
over the bench. Labor unions and trial lawyers used to give generously to liberal
candidates, but these groups are being overwhelmed by corporate money. One
report found that just three corporate interest groups spent 13 times the amount
that unions spent in the most recent judicial election cycle.'” In Alabama trial
lawyers are now donating to socially conservative Republican candidates,'”

but in other states, they've given up altogether. Measures like tort reform and
Wisconsin’s antilabor bill make it harder for trial lawyers and labor unions to
survive, let alone marshal their resources to support progressive judges. These
groups cannot hope to match the resources of big business. If money keeps
overwhelming judicial elections, Americans will have more and more judges

who favor corporations over individuals.

It does not have to be this way. In fact, it was not always this way. When America
was founded, high courts were not elected. Federal judges have never been
elected. The mid-19th century saw the populist wave ushered in by President
Andrew Jackson, and states began to amend their constitutions to elect high court
judges.'” At the time, citizens viewed elections as a means to free judges from the
influence of the political branches of government, which were controlled by spe-
cial interests. But now, the same special interests have taken over judicial elections.
Judges appear to be just another political branch, subject to the same corrupting
influence of campaign cash. How can citizens who lack political influence perceive

the courtroom as a level playing field?

Polls have shown that Americans do not feel confident in their knowledge of judi-
cial races,'”® yet the idea of electing judges remains popular.'”” Even in states that
have seen their courts racked by scandals, such as Wisconsin and Nevada, citizens

remain opposed to eliminating judicial elections.'”®
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The practice of electing judges is here to stay but there are steps we can take to
make the system work for everyone, not just wealthy special interests. Citizens
must inform themselves of candidates’ qualifications and positions instead of
relying on misleading ads from special interest groups. Americans should demand
tough recusal standards to ensure parties to lawsuits cannot use money to influ-
ence judges. And all states should, at the very least, implement strong disclosure
rules. This will allow citizens to know the source of a political ad and decide

whether to trust its veracity.

In 2011 U.S. Supreme Court Justice Sandra Day O’Connor, a tireless advocate for

judicial campaign finance reform since leaving the U.S. Supreme Court, wrote:

We all expect judges to be accountable to the law rather than political sup-
porters or special interests. But elected judges in many states are compelled to
solicit money for their election campaigns, sometimes from lawyers and parties
appearing before them. Whether or not these contributions actually tilt the scales
of justices, three out of every four Americans believe that campaign contributions
affect courtroom decisions. This crisis of confidence in the impartiality of the
judiciary is real and growing. Left unaddressed, the perception that justice is for

sale will undermine the rule of law that the courts are supposed to uphold."”

Our constitutional values are under attack by powerful corporate interests and we
must fight to preserve them. If we want to return the judiciary to its rightful role of
protecting individuals from the abuses of powerful institutions, then Americans must

demand that judges and legislators stop the flood of money into judicial elections.

Appendix

To illustrate the impact of judicial campaign contributions on the law, the Center
for American Progress examined high-court rulings for the six states that have
seen the most money spent in judicial elections from 1992 to 2011. The rulings
in this data set include cases in which an individual is the plaintiff, and the named
defendant is a corporation, private employer, institutional health care provider,
or other business. The data also include cases in which an individual is seeking

workers compensation benefits or benefits from an insurer.

In the modern debate over tort reform, judicial activism, and the role of the

judiciary, a state judge’s “ideology” often refers to the tendency to vote for either
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corporations or individuals in these cases. The data only includes cases with a
dissenting opinion because these cases illustrate a court’s ideological divide.

Unanimous cases are ostensibly uncontroversial.

In some states, the data for some years is scant, presumably because the court

issued many unanimous rulings. In Texas, for example, the court has issued several
unanimous rulings involving tort reform and employer liability that favor corpora-
tions, and such decisions would probably not have been unanimous had the court

not had such a strong tendency to favor corporations over individuals.'

The data excludes cases in which judges from other courts are sitting, cases involv-
ing procedural issues, legal ethics rulings, and cases decided without an opinion.
The reason: Such cases do not shed light on a court’s ideological leaning. The data
also excludes cases on remand from the U.S. Supreme Court and cases reheard

in light of case law handed down while the appeal was pending. In those circum-
stances, justices often vote to apply precedent even though they disagree with

the underlying decision. Similar to other studies of justices’ ideologies, the data
focuses on tort and employment cases and does not include family law, property,

or wills and trust issues.

Listed in chronological order by year, the cases in which the court sides with the
plaintiff are in blue, and the cases decided for the defendant are in red. The dataset
includes a total of 561 cases. In 195 of those cases, the high courts ruled in favor
of an individual plaintiff. The courts ruled in favor of corporate defendants in 366
of the 561 cases. For the most expensive states, there is an obvious shift in favor of

pro-corporate decisions after the flood of special interest money began.”

Alabama

The Alabama Supreme Court is now dominated by judges who favor corporations
over individuals. From 1992 to 1998 the court ruled in favor of plaintiffs over
corporate defendants in 74 of the 121 cases in the data set. From 1999 to 2010,

however, the court ruled for corporate defendants in 133 of 192 cases studied.
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Texas

The trend of increasing corporate campaign donations may have started with the
Texas courts. By the mid-1990s, procorporate judges dominated the bench and
routinely ruled in favor of corporate interests. Of the 100 cases in the data set, the
court ruled for corporate defendants and against individual plaintiffs in 69 of the
cases. As noted above, data is scant for the most recent years studied because the

court reached many unanimous decisions.

Ohio

Ohio has long seen some of the most expensive judicial elections in the country.
The abrupt and clear change in the ideology of the court is alarming. From 1992
to 2002, the court ruled for individual plaintiffs in 56 of the 68 cases studied.
From 2002 to 2010, however, the court ruled for corporate defendants in 32 out
of 36 cases studied.

Michigan

The Michigan high court shows a clear tendency to rule for corporations over
individual plaintiffs. Although its jurisprudence was somewhat balanced in the
early 1990s, the cases studied overwhelmingly favor defendants. Out of the 134
cases in the data set, 105 resulted in a ruling for the corporate defendant.

[llinois

The vast majority of judicial elections in Illinois have largely avoided the flood of
special-interest money. In 2000 and 2004, however, candidates for the high court
spent $8 million and $9 million, respectively. Elections in other years only saw
candidates spending $1 million or $2 million. The court is not as politicized as the
other courts studied, and its decisions are less predictable. High court judges are
elected by district, and liberal candidates have usually prevailed in urban districts,
while conservative candidates have been successful in rural districts. This means
that the ideological leaning of the court has remained fairly consistent. The court

ruled in favor of corporate defendants in 55 of the 87 cases in the data set.
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Pennsylvania

Though Pennsylvania has consistently seen expensive high-court elections, its
high court remains closely divided between procorporate and proplaintiff judges.
Of the 87 cases in the data set, 38 resulted in a ruling for the individual plaintiff,

and 49 resulted in a ruling for the corporate defendant.

1 Entergy Gulf States, Inc. v. Summers, No. 05-0272 (Tex. August 31, 2007), the court ruled unanimously that contract
employees are included within the workers compensation system, despite the legislature’s repeated rejections of this
idea; vacated by Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433 (Texas, 2009), the court upheld the earlier ruling, but
three justices dissented; compare Hayes v. Mercy Hosp. and Medical Center, 557 N.E.2d 873, 136 II.2d 450, 145 Ill.Dec. 894
(1., 1990)—when the court ruled that the statute of repose for medical malpractice claims is constitutional, with two
justices dissenting—with Methodist Healthcare Sys. of San Antonio, Ltd. v. Rankin, 307 S.W.3d 283 (Texas, 2010), when the
court unanimously upheld the statute of repose for medical malpractice claims.

2 Descriptions of cases can be found in the full text of the report at http://www.americanprogress.org/issues/civil-liber-
ties/report/2012/08/13/11974/big-business-taking-over-state-supreme-courts/
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