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Introduction and summary

The steep rise in campaign contributions for judicial elections has been well
documented. Candidates in state supreme court races raised around $211 million
from 2000 to 2009—two and a half times more than in the previous decade. But
the 2012 elections saw spending records shattered as the unlimited campaign cash
unleashed by Citizens United and other federal court cases funded billions of dol-
lars in independent expenditures. A record $29.7 million was spent on television
ads in state supreme court races this year, and more than half of this money came
in the form of independent expenditures, according to Justice at Stake and the

Brennan Center for Justice, two groups that track money in judicial elections.'

This flood of campaign cash came from corporations, lawyers, and others with a
stake in how these courts rule. Even in ostensibly nonpartisan races, political parties
spent millions of dollars on candidates for courts currently considering lawsuits over
redistricting maps. These perceived conflicts of interest will further erode public

confidence in an impartial judiciary, which is already at an alarming low.>

The Center for American Progress has compiled its recent reports describing the
distorting influence of campaign cash and suggesting policy solutions to mitigate
these problems. The first report, “Million Dollar Judges,” highlights several 2012
judicial elections illustrating how campaign finance laws have broken down in the
face of unlimited independent spending. The next report, “Big Business Taking
Over State Supreme Courts,” takes a broader view and illustrates how campaign
cash has affected judges and the law over the past two decades. This compilation

includes the text of the latter report and a summary of the data from its appendix.

The compilation concludes with a series of reports on different policies that could
help mitigate the influence of corporate campaign cash in judicial elections. These
reports are intended for advocates or legislators who want to ensure that our jus-
tice system works for everyone, not just for those with enough money to donate.
Each report is prefaced by a one-page summary. Endnotes and citations are avail-

able in the longer versions that follow the summaries.
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Endnotes

1 Brennan Center for Justice and Justice at Stake, “New
Data Shows Judicial Election Ad Spending Breaks Re-
cord at $29.7 million,” Press release, December 17,2012,
available at http://www.brennancenter.org/content/re-
source/new_data shows judicial election ad spend-
ing_breaks_record_at_29.7 million.

N

A 2010 poll from Justice at Stake found that 71 percent
of respondents said that they “believe campaign
expenditures have a significant impact on courtroom
decisions.” Justice at Stake, “Solid Bipartisan Majorities
Believe Judges Influenced by Campaign Contributions,”

Press release, September 8, 2010, available at http://
www.justiceatstake.org/newsroom/press_releases.
<fm/9810 solid_bipartisan _majorities believe judg-
es_influenced by campaign contributions?show=
news&newsID=8722. A 2009 Gallup/USA Today poll
found that 89 percent of respondents said they “believe
the influence of campaign contributions on judges’
rulings is a problem. Joan Biskupic, “Supreme Court
Case with the feel of a best seller,” USA Today, February
16, 2009, available at http://www.usatoday.com/news/
washington/2009-02-16-grisham-court N.htm.
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The Million Dollar Judges of 2012

Originally published: January 15, 2013

summary

Independent spending wreaked havoc on judicial elections and tested campaign
finance laws in 2012, as interest groups evaded contribution limits and spent mil-
lions to elect their preferred judges. The Center for American Progress collected
information on all judges who won elections in 2012 while raising roughly $1 mil-
lion or more, as well as those who had more than $1 million spent on their behalf by
independent groups.' The campaigns of the “million dollar judges 0of 2012” dem-
onstrate that independent spending plays an increasingly crucial role. Unless states
implement reforms, even more money will flood judicial races, and the influence

that corporations and special interests exercise over judges will continue unabated.

Justice Paul Newby, North Carolina Supreme Court

North Carolina Supreme Court Justice Paul Newby was re-elected with the help
of more than $2.5 million in independent spending.* The state’s public financ-

ing program—Ilong a model for states seeking to keep money out of judicial
races—was overwhelmed by money from interest groups like the state Chamber
of Commerce and Americans for Prosperity, a group affiliated with the billionaire
industrialist Koch brothers. North Carolina tobacco companies chipped in hun-
dreds of thousands of dollars after they benefited from a 2009 ruling,’® authored by

Newby, in a dispute with tobacco farmers.

The largest donation by far was the more than $1 million from the Republican State
Leadership Committee, a group that helped the state’s Republican legislature draft
its recent redistricting maps.* Civil rights groups filed a lawsuit alleging that the map
disenfranchises minority voters, and the case is currently before the state supreme
court.’ This money was instrumental in keeping a 4-3 conservative majority on the

bench. North Carolina’s ethics rules say that a judge should not hear a case if his or
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her “impartiality might reasonably be questioned,” but Justice Newby will hear the
redistricting case despite the fact that he was re-elected thanks to millions of dollars

from Republican groups that have a stake in the outcome.”

Justices Stephen Markman, Brian Zahra, and Bridget McCormack,
Michigan Supreme Court

Justices Stephen Markman and Brian Zahra, both conservatives, each raised
around $800,000 for their re-election bids, but according to the Michigan

Markman

Campaign Finance Network, the undisclosed independent spending was several
times that figure. The state Republican Party spent $4.5 million on ads for Justices
Markman and Zahra, as well as an unsuccessful high court candidate, without
disclosing the source of any of that money.® Of the spending which was reported,
the Michigan Association of Realtors spent $400,000 on ads for the conservative
candidates after they joined a 2011 opinion that made it easier for mortgage com-

panies to foreclose on homeowners.’

Justice Bridget Mary McCormack won a seat on the Michigan Supreme Court
after the Democratic Party spent $5 million in undisclosed spending on ads
supporting her and two other candidates.'® Her campaign collected more than
$600,000 with the help of large donations from unions."!

Justice Don Willett, Texas Supreme Court

The Texas Supreme Court is composed entirely of conservative Republicans, and
Justice Don Willett cruised to re-election, raising $1.7 million for a primary con-
test. This hefty sum includes almost $100,000 from energy companies and large
contributions from the industry’s top law firms."* Justice Willett has received more
than $250,000 from energy companies over the years, according to the National

Institute on Money in State Politics. '3

Justice Willett has never met an oil company litigant that he did not like. The

Texas Supreme Court ruled in 2007 that contract employees, such as oil-rig work-

ers, cannot sue their employers for on-the-job injuries."* For years the energy
Willett industry had unsuccessfully lobbied the state legislature for such a change."*In a
2008 lawsuit involving hydraulic fracturing, or “fracking,” Justice Willett blatantly

invoked policy reasons in ruling for the energy company: “Open-ended liability
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threatens to inflict grave and unmitigable harm, ensuring that much of our State’s
undeveloped energy supplies would stay that way—undeveloped ... Amid soaring
demand and sagging supply, Texas common law must accommodate cutting-edge

technologies able to extract untold reserves from unconventional fields.*¢

Justice Mary Jane Theis, Illinois Supreme Court

Justice Mary Jane Theis of the Illinois Supreme Court easily won the race for chief
justice in the general election. Like Justice Willett in Texas, however, she faced a
primary challenge and raised around $1.5 million, with more than $400,000 of her
campaign funds coming from lawyers."” Justice Theis also received $18,500 from
public-sector unions,'® including a chapter of the American Federation of State,

County, and Municipal Employees, which fought the closure of certain state facili-

ties in a case before the high court. Justice Theis dissented from a recent Illinois Theis
Supreme Court ruling against the union."” Her primary campaign also benefited
from nearly $200,000 in independent spending from Personal PAC, Inc., a group

supporting reproductive health care for women.*

Justice Josiah Coleman, Mississippi Supreme Court

Justice Josiah Coleman won a seat on the Mississippi Supreme Court with roughly
$1 million in independent spending. Nearly half of that money came from a shad-
owy Virginia-based organization, the Law Enforcement Alliance of America.*' The
group has been active in judicial races across the country, and although it refuses

to disclose its donors,? it has been associated with the National Rifle Association

and the U.S. Chamber of Commerce.” The remainder of the independent spend-
ing came from Improve Mississippi PAC, which received large donations from R
corporate-funded groups, including national tort reform advocates and political

action committees representing the insurance, finance, and energy industries.”*

Justice Sharon Kennedy, Ohio Supreme Court

Despite a rare “not recommended” rating by the Ohio State Bar Association,*
Justice Sharon Kennedy defeated an incumbent justice for a seat on the state

supreme court. Kennedy was aided by campaign donations from energy com-

panies and the insurance industry, as well as independent spending by the Ohio
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Republican Party.** Her campaign reported raising more than $950,000, including
hundreds of thousands of dollars from the state Republican Party, corporate inter-

est groups, and law firms that appear before the court.”

Justices Fred R. Lewis, Barbara Pariente, and Peggy Quince, Florida
Supreme Court

Facing an unprecedented multimillion dollar opposition campaign, three Florida
Supreme Court Justices raised half a million dollars each and benefited from $3.3
million in spending by an independent group. A group called “Defend Justice from
Politics” spent millions of dollars to defend the three candidates in the 2012 reten-
tion election, and it received most of its money from Florida attorneys.”® The cam-
paign against keeping the justices on the bench was funded by the state Republican
Party and pro-corporate groups like the Koch brothers’ Americans for Prosperity.*

Quince
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Big Business Taking over State
Supreme Courts

Originally published: August 2012

Introduction and summary

In state courts across our country, corporate special interests are donating money
to the campaigns of judges who interpret the law in a manner that benefits their
contributors rather than citizens seeking justice. Americans are starting to wake up
to this danger, according to recent polls, and are worried that individuals without
money to contribute may not receive a fair hearing in state courts. In a recent poll
89 percent of respondents said they “believe the influence of campaign contribu-

tions on judges’ rulings is a problem.”!

Judges swear an oath that they will answer to the law, not campaign contributors.
If a person is wronged, he or she can hope to find impartial justice in a court,
where everyone—rich or poor, weak or powerful—is equal in the eyes of the law.

But this principle is less and less true with each passing judicial election.

Thirty-eight states elect their high court judges,” and enormous amounts of money
are pouring into judges’ campaign war chests. Fueled by money from corporate
interests and lobbyists, spending on judicial campaigns has exploded in the last
two decades. In 1990 candidates for state supreme courts only raised around $3
million, but by the mid-1990s, campaigns were raking in more than five times that
amount, fueled by extremely costly races in Alabama and Texas.? The 2000 race

saw high-court candidates raise more than $4S million.*

Since then, corporate America’s influence over the judiciary has grown. The U.S.
Chamber of Commerce, in particular, has become a powerful player in judicial races.
From 2001 to 2003 its preferred candidates won 21 of 24 elections.’ According to
data from the National Institute on Money in State Politics, the chamber spent more

than $1 million to aid the 2006 campaigns of two Ohio Supreme Court justices,’
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and in the most recent high court election in Alabama, money from the state’s cham-

ber accounted for 40 percent of all campaign contributions.’

Corporate interest groups are finding more ways to circumvent disclosure rules
and limits on campaign contributions. Spending by independent groups (not
officially affiliated with the candidates) has increased dramatically, surpassing high
court candidates’ spending in 2008.% According to Justice at Stake, more than 90
percent of special interest TV ads in 2006 were paid for by pro-business interest
groups.” Conservative groups spent $8.9 million in high court elections in 2010,
compared to just $2.5 million from progressive groups.'® These spending figures
are incomplete because the disclosure rules for outside spending vary, so the

source of the money in state court elections is often hard to discern.

The public can expect even more money to flood this year’s judicial elections.
Since the 2010 U.S. Supreme Court decision in Citizens United v. Federal Election
Commission, corporations, unions, and individuals are now free from limits on
campaign spending.'' North Carolina is the only state with a robust public financ-
ing system for judicial elections, and it is also the first state to see a super politi-
cal action committee, or super PAC—an entity spawned by Citizens United that
allows for unlimited campaign spending—established to support a pro-corporate
judge in this year’s election.'> The U.S. Supreme Court has also made it harder for
public financing systems to remain viable by ruling that “matching” funds, dis-
tributed to publicly funded candidates when their opponents’ spending exceeds a

certain level, are a violation of free speech rights."

If recent history is any guide, the trends are ominous for individuals suing corpo-
rations. The states that have seen the most money in judicial elections now have
supreme courts that are dominated by pro-corporate judges. The Appendix to this
report lists all high court rulings on cases where an individual sues a corporation
from 1992 to 2010 in the six states that have seen the most judicial campaign cash
in that time period—Alabama, Texas, Ohio, Pennsylvania, Illinois, and Michigan.
The data includes 403 cases from 2000 to 2010, and in those cases the courts ruled
in favor of corporations 71 percent of the time."* The high courts that have seen the
most campaign spending are much more likely to rule in favor of big businesses and

against individuals who have been injured, scammed, or subjected to discrimination.

With money playing such a large role in judicial elections, the interest groups with
the most money increasingly have an advantage. In courtrooms across our coun-

try, big corporations and other special interests are tilting the playing field in their
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favor. Many Americans perceive our government and corporate institutions as
interdependent components of a system in which powerful elites play by a differ-
ent set of rules than ordinary citizens. Some feel that only those donating money
can play a role in governing. The cozy relationship between government and big

business has become increasingly clear in our judicial elections.

This report discusses how the soaring cost of judicial elections led to state
supreme court decisions that favor corporate litigants over individuals seeking
to hold them accountable. The report provides illustrations from six states—
Alabama, Texas, Ohio, Nevada, Wisconsin, and Michigan—of how corporate
interest groups that desire a certain outcome have donated money to judges, and
the same judges have then interpreted the law in a manner that achieves their

corporate donors’ desired outcome.

For some states, the report discusses how; after an influx of money from corpo-
rate interest groups, judges have abruptly changed the law by overruling recent
precedent. In Ohio, for example, the insurance industry donated money to judges
who then voted to overturn recent cases that the industry disfavored. In other
states, such as Texas, the corporate-funded high court has interpreted the law to
reach certain results that the state legislature rejected. This judicial policymaking
by the Texas court has resulted in case law that favors energy companies funding

the judges’ campaigns.

This problem is spreading to states that have never before seen expensive judicial
races, such as Wisconsin, where independent spending by interest groups over-
whelmed the state’s public financing system in the 2011 election. This trend is
threatening a fundamental aspect of our democracy: the right of Americans to a
fair trial. When judges operate like politicians, those who lack political influence

cannot expect fairness.

The vast majority of legal disputes in the United States —95 percent—are settled
in state courts.”* Those who have been harmed by an unsafe product or an on-the-
job injury would most likely look to state courts for justice. With judges backed by
big business taking over our courts, are there any remaining institutions that can

hold powerful corporations accountable?

Americans will have a harder time using the courts to force employers and manu-
facturers not to cut back on safety to save money. Consumers will face steeper

hurdles in holding accountable banks, payday lenders, and credit card companies
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that treat them unfairly. Millions of Americans have recently found themselves

in state court for foreclosure proceedings. How would one of these struggling
homeowners feel if the judges hearing the case had accepted campaign funds from
big banks? Ordinary Americans cannot expect to get the same access to justice as

special interests that donate millions to judges’ campaigns.

The explosion of money in judicial elections has led Americans to experience
a crisis of confidence in their judiciary. According to a 2011 poll, 90 percent of
those surveyed said judges should recuse themselves from cases involving cam-

paign contributors,'® but recusal is extremely rare.

A party to a lawsuit in West Virginia repeatedly asked a state supreme court justice
to recuse himself after an executive with the opposing party, a coal company, spent
more than $3 million through an independent entity to support the judge’s elec-
tion. The judge refused and cast the deciding vote overturning a $50 million ver-
dict against the coal company.'” In 2009 the U.S. Supreme Court ruled the judge
should have recused himself. The court noted that the executive’s contribution
was three times more than the spending by the justice’s own campaign. The U.S.
Supreme Court stated, “Just as no man is allowed to be a judge in his own cause,

similar fears of bias can arise when ... a man chooses the judge in his own cause.”"®

Even judges are alarmed at the growing influence of money on courts. A 2002
survey found that 84 percent of state judges are concerned about interest groups
spending money on judicial campaigns.'® The Wisconsin Supreme Court recently
warned of an inherent risk “that the public may inaccurately perceive a justice as
beholden to individuals or groups that contribute to his or her campaign.”* Justice
Paul Pfeifer, a Republican on the Ohio Supreme Court, has criticized the money
flowing into his state’s judicial campaigns. “Everyone interested in contribut-

ing has very specific interests,” Pfeifer said. “They mean to be buying a vote. ...

whether they succeed or not, it’s hard to say.”*!

Before the flood of corporate money began, media reports focused on judges
being influenced by campaign donations from trial lawyers with cases pending
before them.*” Corporate interests were concerned that donations from trial law-
yers resulted in courts that favored individuals suing corporations. Businesses that
were the frequent target of lawsuits, such as insurance and tobacco companies,
pushed legislation to limit litigation.”® This phenomenon also spurred big business

to enter the fray of judicial politics.**
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As this report shows, this effort has been very successful. Even if the practice of trial
lawyers donating to judicial campaign to influence judges was a problem, the cor-
porate interests have more than compensated for any perceived disadvantage they
faced. Donations from corporate America are now overwhelming donations from

trial lawyers, labor unions, and groups that support progressive judicial candidates.>

Some press reports and academic studies on this subject emphasize that a cor-
relation between donations and a judge’s rulings does not necessarily prove that
the donations caused the judge to rule a certain way. Former Ohio Chief Justice
Thomas Moyer, a supporter of public financing and tough recusal rules, suggested
that interest groups donate based on “voting patterns” of the judges, not to influ-
ence a vote in a particular case.?® In other words, some argue special interests are
donating to obtain a judge with a certain philosophy, not a result in a particular

case. This distinction, however, misses the point.

Wealthy special interests should not be able to shape the law, whether through
buying a vote or buying a certain judicial philosophy. In the pages that follow, the
report details how this is happening in six important states and presents a few rec-
ommendations to address this problem. To prevent the appearance of corruption,
states can implement strong recusal rules to ensure parties before the court do not
donate money to judicial campaigns to influence specific cases. State legislatures
also should pass strong disclosure rules, so that citizens know who is funding

political ads for judges.

Big business is tightening its grip on our courts. Instead of serving as a last resort
for Americans seeking justice, judges are bending the law to satisfy the concerns of

their corporate donors.

Alabama

Consumers kicked out of court by state judges funded by big business

In May 2009 Kimberly White borrowed $1,700 from Alabama Title Loans, offer-
ing her car as collateral. She made two interest payments—the equivalent of a
300 percent annual interest rate—each time she rolled over the monthly loan.
She then paid off the loan and got her title back. Alabama Title Loans neverthe-

less repossessed her car a few months later. As she handed the tow-truck driver
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the documentation of her repayment, she claims he pushed the gas and nearly ran
over her. She grabbed the door of the truck, and a passenger allegedly pulled her
inside, forcing her into the backseat. She sued the driver and the lender for assault
and wrongful repossession. White produced evidence suggesting the lender

forged her signature on a loan agreement.”

White will never see her day in court. In July 2011 the Alabama Supreme Court
reversed the trial court’s and held that an arbitration clause in her contracts with
the lender remained in effect, even after the loan was paid off.”® White was forced

to arbitrate her claims.

The Alabama judiciary has become a crucial battleground in a political war
between big business and consumers. Big business is winning, and ordinary
citizens like White are the casualties. The data in the Appendix include 73 rulings
from 1998 to 2010 in which the Alabama Supreme Court ruled on whether to
compel arbitration. In 52 of those cases, the court sided with defendants seeking
to compel arbitration. Binding arbitration clauses have proliferated in consumer
transactions. Anyone who owns a cell phone, credit card, or a home has almost

certainly signed a contract with such a clause.”

Due to a quirk in Alabama law, a disproportionate number of the court’s arbitra-
tion cases involve buyers of used cars and manufactured homes (trailers).** The
use of arbitration clauses in these transactions has exploded. Since 2000, when
auto dealers and mobile home manufacturers donated $600,000 to judicial
candidates,® these interest groups have spent an enormous amount of money on
Alabama’s judicial races. The same judges who received this money have voted to

limit consumers’ right to a jury trial.

Many argue that arbitration is inherently biased toward corporate defendants,
because the arbitrators do not get paid unless corporations choose to use their
services.*> A study of one discredited arbitration firm’s decisions in California
revealed that it ruled against consumers in 94 percent of its cases.* Corporations,
which usually favor arbitration over litigation in consumer cases,* have spent
enormous sums of money to elect pro-corporate judges to the Alabama Supreme
Court, and they have undoubtedly benefited from the court’s increasing willing-

ness to force consumers into arbitration.

Elections for the Alabama Supreme Court have been overrun by money from

corporate political action committees, the Alabama affiliate of the U.S. Chamber of
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Commerce, and corporate-funded groups supporting “tort reform.” In recent years
these elections have been among the most expensive in the country. At a time when
Alabama’s per capita income was $30,000,* candidates in the 2006 race spent $13.5
million.* That figure amounts to nearly half of all the money spent on high court
races nationwide in 2006.%” In the most recent election, money from Alabama’s

Chamber of Commerce constituted 40 percent of all campaign contributions.*®

With one exception,” the Alabama Supreme Court is now composed entirely of
judges whose campaigns were funded by big business, and the court is increas-
ingly inclined to rule for powerful businesses over ordinary citizens.*’ Alabama
courts once had a reputation for resisting arbitration and sticking up for consum-
ers. The U.S. Supreme Court, starting in the 1980s, expanded the scope of the
Federal Arbitration Act to require state courts to honor arbitration clauses.*' The
U.S. Supreme Court repeatedly threw out state consumer protection laws that
limited the reach of arbitration clauses.* The Alabama high court resisted these

efforts for years, leading the U.S. Supreme Court to overrule it twice.”

The corporate money started flowing to the Alabama judiciary in the mid-1990s,
when Karl Rove orchestrated the campaigns of several judicial candidates.*
Candidates in the 2000 race spent an astonishing $12 million, far more than any other
state. The Alabama chapter of the Chamber of Commerce donated $1.7 million to the
pro-corporate candidates.* A study of the court’s decisions between 1995 and 1999
concluded that, after conservatives obtained a majority in 1998, arbitration law began
to tilt sharply against consumers. The study found a “remarkably close correlation”
between a justice’s votes in favor of arbitration and campaign donations from big busi-
ness.* The court in 2000 abruptly reversed course on the issue of whether a warranty
claim under a federal statute is subject to arbitration.*” The court also lowered the

standard for proving that a consumer agreed to arbitration.**

Judging by the high court’s recent arbitration cases, it is hard to deny that corporate
campaign contributions have been a good investment. In the last two years, the
court’s docket has included 13 cases in which it reviewed a lower court’s decision on

sending a case to arbitration, and it has only ruled to reject arbitration four times.*

By expanding the reach of mandatory arbitration clauses, the court has closed the
courthouse doors to more and more consumers. Thomas Keith, consumer advocacy
director for Alabama Legal Services, said binding arbitration is “terrible for consum-

ers.” The trend toward arbitration has made it harder for consumers to find legal help.

“There’s not a private lawyer in town that will take a used car case,” Keith said.*
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The auto dealers are already jumping in to support candidates in this year’s
judicial election, having contributed more to one justice than any other group of
donors.” Chief Justice Charles Malone received money from auto dealers while
considering a case in which the court ultimately granted an arbitrator broad
authority to decide whether a valid arbitration agreement even existed.** The
dissenting judge argued there was no “legal basis” for the decision. The major-
ity opinion was written by Malone, who received $35,000 from the auto dealer
PAC:s for his recent primary campaign.** Malone ended up losing the primary

election to a socially conservative judge.™

Other judges have issued similar warnings about the U.S. Supreme Court’s broad
interpretation of the Federal Arbitration Act. In a 1994 concurrence Montana
Supreme Court Justice Terry Triewieler said federal judges’ preference for arbitra-
tion as a remedy for “crowded dockets” demonstrates a “total lack of consider-
ation for the rights of individuals.” Triewieler said the broad interpretations of
the Federal Arbitration Act “permit a few major corporations to draft contracts
regarding their relationship with others that immunizes them from accountabil-
ity under the laws of the states where they do business.”>* Consumer advocate
Paul Bland says the increasing use of arbitration benefits the wealthiest and most
powerful in our society.*® “The move towards arbitration is a move towards an

economy that starts to resemble “The Hunger Games,” Bland said.*’

The Alabama Supreme Court’s recent arbitration decisions have made it harder for
consumers to hold accountable payday lenders, used car dealers, and other unscrupu-
lous businesses. The impact is greatest on low-income consumers and less-educated
citizens who might not understand the fine print. A 2008 survey revealed that 48
percent of low-income Alabamans surveyed said they experienced a legal problem in

the past year, and nearly half of those legal problems involved consumer issues.**

These same citizens, however, are now at a real disadvantage in Alabama courts.
Companies that rip off consumers have enormous amounts of money to spend
influencing the judiciary. Alabamans can only hope state legislators will curb

the influence of money on judicial elections. Federal regulators could soon ban
arbitration clauses in some contracts.” Until then, Alabama consumers can expect

little protection from their judicial system.
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Candidate Independent

Top spenders, 2000-09 contributions expenditures Total

Alabama Democratic Party $5,460,117 S0 $5,460,117
Business Council of Alabama $4,633,534 S0 $4,633,534
Alabama Civil Justice Reform Committee $2,474,405 $224,663 $2,699,568
American Taxpayers Alliance S0 $1,337,244 $1,337,244
Lawsuit Reform PAC of Alabama $1,321,250 S0 $1,321,250

0 $2,000,000 $4,000,000 $6,000,000 $8,000,000 $10,000,000
M Pro-individual W Pro-corporate Source: http://brennan.3cdn.net/d091dc911bd67f73b_09méyvpgv.pdf
Texas

Court shields oil company donors from liability for worker injuries

When Jose Herrera arrived for work at the Citgo refinery in Corpus Christi on
February 22,2008, he had no idea it would be his last day on the job. Herrera
suffered a horrific accident. He was trapped in a safety harness while 550-degree
petroleum poured all over his body for several minutes.® Herrera survived with
severe burns and permanent injuries. His wife stated, “We can’t hug him because
he hurts all over. ... he can’t hug me or hug my little boy”*' But because of a recent

Texas Supreme Court ruling, he cannot sue his employer for negligence.

After receiving millions in campaign cash from the oil industry, the justices on
the Texas Supreme Court ruled that contract employees cannot sue their employ-
ers for on-the-job injuries. Their remedies are limited to workers’ compensation.
Herrera says workers’ compensation only offers, at most, a few thousand dollars
per month. His medical bills alone exceeded $200,000 in the three years after the
accident, and Herrera will receive no compensation for the unimaginable amount

of pain he has endured.®

The oil industry makes widespread use of contract workers,” and it spent years

lobbying the state legislature to include contract employees in the workers’
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compensation system, which permits employers to insulate themselves from
liability for on-the-job injuries by purchasing workers’ compensation insurance.
The legislature voted to reject this idea several times.** The Texas Supreme Court,
in a 2007 case, gave the industry what the legislature would not, holding that
contract employees are covered by workers’

compensation.®

In the six years before the decision, the justices
had accepted more than $700,000 from energy
companies.® Justice Don Willett, the author

of the opinion, had received almost $200,000
from the industry, more than any other justice.”
These campaign donations may have been

well worth it, given the money these compa-
nies could save in settlements with injured

employees.

The oil-and-gas industry employs many people

ASSOCIATED PRESS PHOTO/JACK PLUNKETT

Jose Herrera, a burned survivor in Texas, and it is among the largest donors to
of the February 2008 Citgo crude )
oil blast in Corpus Christi, Texas, candidates for the Texas Supreme Court. In recent years the court’s decisions

attends a Capitol press conference

on liability lawsuits on April 28 have favored employers over injured employees. The Appendix to this report

2008. Herrera encouraged lawmak- includes 18 cases in which an injured employee sued his employer or its insurer
ers to undo a Texas Supreme Court
ruling that could prevent injured for injuries sustained on the job, and the court ruled for the employer in 14 of

workers from filing lawsuits.
those cases.®

The 2007 decision on contract employees was harshly criticized for expanding
the law in a manner that was repeatedly rejected by the legislature. The high
court, relenting to public pressure, reheard the case but reached the same con-
clusion.”” A dissenting judge charged the majority with making “a policy choice

we are not at liberty to make.”

The court faced similar criticism in a dissent from a recent case abolishing a com-
mon law claim for injured workers. In 1988 the high court established a claim
that allowed injured workers to sue insurance companies for unjustifiably refus-
ing to pay claims.” The legislature overhauled the workers” compensation system
the next year and it considered abolishing the claim but chose to adopt other
reforms instead. The court nevertheless ruled that the reforms made the common
law claim unnecessary, and the dissent charged the majority with “replacing the

Legislature’s judgment with its own.””!
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The court in 2008 was faced with a lawsuit involving hydraulic fracturing, or “frack-
ing” While the majority declined to rule on whether fracking can give rise to a tres-
pass lawsuit, Justice Willett’s concurring opinion invoked policy reasons for insisting
the court should have completely foreclosed a right to sue for fracking. “Our fast-
growing State confronts fast-growing energy needs, and Texas can ill afford its finite
resources, or its law, to remain stuck in the ground,” Willett stated. “Open-ended
liability threatens to inflict grave and unmitigable harm, ensuring that much of our

State’s undeveloped energy supplies would stay that way—undeveloped.””

The Texas Supreme Court has a history of campaign cash scandals. In the late 1980s
a “60 Minutes” news segment— Justice for Sale”—criticized the justices’ acceptance
of campaign funds from plaintiffs’ trial lawyers with cases before the court. Corporate
interests organized in the wake of the scandal and by the mid-1990s the court was
dominated by judges funded by big business, lobbyists, and corporate lawyers.”* A
study of these justices’ voting behaviors found that they favored corporate defendants
in lawsuits against them, but plaintiffs could improve their luck with the court by
donating to the justices’ campaigns. The study found the success rate for plaintiffs

contributing money was “more than double” the success rate for plaintiffs in general.”

One of the justices from that era, Priscilla Owen, was nominated to the Fifth
Circuit by President George W. Bush in 2003, bringing to light some unseemly
campaign contributions. After her campaign accepted tens of thousands of dollars
in donations from the formerly high-flying Enron Corp., Owen wrote an opinion
that reduced the corporation’s taxes and denied a local school district additional
revenue.”” Enron was very generous to pro-corporate candidates for the high
court, donating hundreds of thousands of dollars in the mid-1990s. During this
period the court accepted two out of three petitions from Enron, ruling in its favor

both times,’® and rejected all three petitions from parties opposing the company.””

After Enron went bankrupt in 2001 and several of its executives were sentenced to
jail time, other energy corporations picked up where it left oft. Oil-and-gas com-
panies, as well as the law firms that represent them, are among the largest donors
to the Texas Supreme Court. The court very rarely rules against its benefactors.
The data in the Appendix includes eight cases in which the named defendant is an
energy company, and the court ruled for the defendants in all of those cases.”® The
employees of these companies work in dangerous settings, in close proximity to
combustible materials. If they are injured, they will have a hard time holding their

employers accountable in courts with close ties to oil companies.”
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Candidate Independent

Top spenders, 2000-09 contributions expenditures Total

Texas Democratic Party $36,000 $904,978 $940,978
Vinson & Elkins $467,768 $0 $467,768
Texans for Lawsuit Reform $284,045 S0 $284,045
Haynes & Boone $248,464 S0 $248,464
Fulbright & Jaworski $240,848 $0 $240,848

0 $200,000 $400,000 $600,000 $800,000 $1,000,000 $1,200,000  $1,400,000
B Pro-individual B Pro-corporate Source: http://brennan.3cdn.net/d091dc911bd67ff73b_09méyvpgv.pdf
Ohio

Insurers take no risks with state supreme court

Ohio has seen some of the most expensive judicial races in the country, with high
court candidates raising more than $25 million from 2000 to 2010. The surge in
donations was fueled by money from corporations and insurance companies. As
the money flowed in, the court abruptly reversed course on a range of issues to
rule in favor of big business. The New York Times published an article in 2006 on
the court’s tendency to rule in favor of campaign contributors. The newspaper
compared cases issued between 1994 and 2006 with interest groups donating to
the judges’ campaigns. The article concluded that the justices “voted in favor of
contributors 70 percent of the time,” with one judge, Justice Terrence O'Donnell,
voting for his contributors in 91 percent of the cases.** When judges vote in favor

of donors, citizens without money to donate face a real disadvantage in court.

The insurance industry began giving generously to pro-corporate candidates

after several rulings against insurance companies in the late 1990s,* including a
1999 decision that expanded employers’ uninsured motorist coverage to include
employees who were not on the job.* Ohio judicial elections had long been
among the most expensive in the country, but both the 2002 and 2004 races saw
candidates spending $6 million—double the amount spent in the 2000 election.*®
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In 2004 the insurance industry gave candidates for the Ohio Supreme Court more
than $650,000 and donated around $1 million to an independent group running
ads that helped two pro-corporate candidates win their seats.*

The court in 2003 overturned the 1999 decision on employers’ uninsured motorist
coverage that spurred the insurance industry to donate to judicial candidates,* but
the moneyed interests didn't stop there. The 2006 campaigns of Justices O'Donnell
and Robert Cupp were aided by $1.3 million from an affiliate of the Ohio Chamber
of Commerce.* The Ohio Supreme Court is now dominated by judges that favor
corporations and insurance companies. The data in the Appendix include 36 cases
from 2003 to 2010, and the high court ruled for the insurance companies or other
corporate defendants in all but four of them.*’” Since the corporate-funded justices

took over, the court has abruptly overruled recent precedent to rule in favor of insur

ance companies. The court is a tough venue for injured plaintiffs.

The Barbee family of Lorain County, Ohio, learned that the hard way. The family
was a party to a 2011 case stemming from injuries they suffered while on vaca-
tion. The Barbees were traveling through Wisconsin when two cars collided while
traveling in the opposite direction. The cars careened over the median and struck
the Barbees’ vehicles, killing one of the other drivers and seriously injuring the
Barbees. The family sought to claim benefits from its uninsured motorist policy
with Nationwide Insurance. The Barbees first sued the other drivers and recovered
30 percent of their losses. Their policy said Nationwide would not pay any claims
until other insurance payments were “exhausted,” so the Barbees did not file an
uninsured motorist claim with Nationwide until the first suit concluded, though it

did notify the company of a potential claim.®

The Ohio Supreme Court threw out the Barbees’ lawsuit, relying on another
provision of the insurance policy that required claimants to bring suit within three
years. The court said the two provisions did not make the policy ambiguous. A
dissenting judge argued the three-year deadline should have been tolled while the
other claims were pursued: “Insurance companies are extremely resourceful at
collecting premiums and exceedingly reluctant to pay claims—even when an acci-
dent is known to them and the claim is meritorious.”® Nationwide has contrib-

uted more money to the 2012 candidates than any other donor so far.”’

The court has issued several recent decisions that limit the liability of employers,
which are likely to have any judgments against them paid by insurance compa-

nies. The court in 2010 issued two rulings that severely curtailed the right to
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sue an employer for on-the-job injuries.” The cases upheld a law saying that an
injured employee can only sue if his or her employer actually intended to injure
the employee. This 2008 statute was the legislature’s third attempt to limit lawsuits
against employers in this manner, but the other two statutes were ruled unconsti-
tutional. With a new pro-insurance lineup at the
court, the third time was the charm. Justice Paul
Pfeifer dissented and argued that the legisla-
ture’s previous statutes are “as distinguishable
from the current version as a pig with lipstick is

distinguishable from a pig without.””

In 2008 the Ohio Supreme Court upheld a stat-
ute that threw out a widow’s lawsuit against her
husband’s employer for his death from asbestos
poisoning. The bill applied retroactively and
required certain medical evidence, which was

no longer available since the employee was

deceased. The Ohio constitution says the state
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Ohio Justice Paul Pfeifer listens legislature “shall have no power to pass retroac-

to oral arguments in the Ohio
Supreme Court in Columbus, Ohio.

Pfeifer is often the loan dissenter attorneys donated more than $25,000 to Justices Stratton and O’Connor while the
to the increasingly pro-corpoarte o

decisions of the Ohio Supreme case was pendlng.

Court.

tive laws,” but the court upheld the statute anyway.”® The defendants and their

Perhaps the most drastic example of the abrupt shift in the court’s jurisprudence was
a young woman's lawsuit against the makers of the Ortho Evra Birth Control Patch.
The plaintiff alleged the drug caused blood clots, but the Ohio Supreme Court lim-
ited the remedy available to her by upholding a “tort reform” statute that capped puni-
tive and noneconomic damages. The 2005 statute was, in the court’s words, “similar in
language and purpose” to previous laws. The other statutes had been thrown out for

violating several provisions of the Ohio constitution, most recently in 1999.

Justice Pfeifer, in dissent, said the majority “paid mere lip service” to the right to
ajury trial, which includes the right to have a jury assess damages. “Under this
court’s reasoning, there is nothing in the Ohio Constitution to restrain the General

Assembly from limiting noneconomic damages to $1,” Pfeifer argued. He added:

I believe that the Constitution of Ohio is the fundamental document that protects
all Ohioans, not just those with the most lobbying power. ... today is a day of

fulfilled expectations for insurance companies and manufacturers of defective, dan-
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gerous, or toxic products that cause injury to someone in Ohio. But this is a sad day
for our Constitution and this court. And this is a tragic day for Ohioans, who no

longer have any assurance that their Constitution protects the rights they cherish.®

In recent years Justice Pfeifer has often been the lone dissenter to the increasingly
pro-corporate decisions of the Ohio Supreme Court,” and he is a sharp critic of
the system that brought Ohioans this court. In the New York Times piece, Pfeifer
stated, “I never felt so much like a hooker down by the bus station in any race I've

ever been in as I did in a judicial race.”®

Judge Bill O’Neill has unsuccessfully run for a seat on the court several times, while
refusing to raise money from anyone: “Do you want your case decided by a judge who
took hundreds of dollars from the opposing lawyer at a cocktail party?”*® As in most
states the responsibility for policing the court’s ethics falls to the justices themselves,
but the New York Times article found it was extremely rare for the justices to recuse
themselves in cases involving campaign donors.'® One recent candidate proposed

mandatory recusal rules,'”! but he lost to Justice O’Connor’s million-dollar campaign.

Casinos stack the deck in state supreme court

The casino and tourism industries have long wielded enormous influence in
Nevada’s state government, and the courts are no exception. Companies affiliated
with MGM Resorts International have donated more than $150,000 to the cur-
rent justices over the years.'"” Casinos are among the biggest players in a system
the Los Angeles Times described as “a good-old-boy culture of cronyism and chum-
miness that accepted conflicts of interest as ‘business as usual.” In a 2006 article
on corruption in Nevada courts, the newspaper noted that one judge was kicked
out of office after the ethics commission found that he told an attorney that “he
was f---ed because he hadn’t contributed while others had.”'**

In recent years the casino and tourism industries have sometimes found themselves
in court to fight attempts to tax them. The state faced a huge budget deficit in 2003,
and because of a constitutional requirement that a supermajority (two-thirds) of

the state legislature approve any increase in tax revenue, the state could not fund its

schools. The high court ruled the supermajority requirement was trumped by the
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legislature’s constitutional duty to fund schools, and it allowed legislators to approve

a tax increase on big businesses and casinos with an ordinary majority vote.'**

The decision engendered controversy as many accused the court of ignoring the
legislative requirements laid out in the state constitution. Conservatives threat-
ened the justices with a recall election.'” Spending on Nevada Supreme Court
races skyrocketed. Candidates in 2004 spent more than $3 million—three times
the amount spent in the previous election.'® In 2006 donations from casinos
accounted for $300,000 of the $2 million raised
by candidates for the Nevada Supreme Court.'”
MGM casinos gave the candidates $120,000
that year.'® Almost all of the justices involved

in the 2003 decision, many of whom had served

for decades, were replaced by 2006. The new
court quietly overruled the 2003 decision and
reimposed the supermajority requirement

for tax increases, even when it interfered with
the constitutional duty to adequately fund

schools.!?”

Nevada citizens, free from the legislature’s

supermajority requirement, have recently spon-
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Las Vegas casino mogul Steve sored referenda that would generate revenue
Wynn's companies have donated ,
thousands to Nevada judges who from gaming, tourism, and other sources to fund the state’s neglected education

t big tax breaks f inos. e .
SHPPOTLDIg faxbreats for casinos system. In 2008 the state supreme court threw out two initiatives that would have

transferred money from promoting tourism to funding education. The court ruled
that even though proponents had relied on signature forms provided by the state,
the forms did not include some information required by state law.''? The court
also held that state taxes do not apply to meals that are “comped” by casinos unless
the patrons gave something for the meals.""! This decision was overruled by the
state tax agency, which found that customers could only receive the meals if they

spent money on gaming, but an appeal to the state supreme court is expected.'"?

Casino money began pouring into Nevada Supreme Court elections after the 2003
decision allowing a tax bill to circumvent the supermajority requirement, and since
then the high court has issued several decisions that result in casinos avoiding taxes
that would fund the state’s broken education system. Nevada’s education system is
poorly funded,'® and its tax system is one of the most regressive in the nation.""* The

Progressive Leadership Alliance of Nevada, a social justice group, is hoping to place a
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referendum on the 2014 ballot that would increase revenue from wealthy Nevadans,
as well as the hotel, gaming, and mining industries. The group notes that the state’s
current tax on mining allows for a slew of deductible expenses, resulting in two gold
mines that “report zero taxable values during years when they have produced gold

worth a half billion dollars or more.”!*

In recent years casinos have challenged similar revenue initiatives in court, and
they are funding the campaigns of judges who rule on the lawsuits."'* Proponents
of these initiatives lack the same political influence as the wealthy casino execu-
tives. Casino mogul Steve Wynn has been at the forefront of the opposition,''” and

his companies have donated thousands to Nevada judges.''®

Wynn has also found himself embroiled in a bitter labor dispute with his employees.
His casinos instituted a policy requiring its dealers to share tips with managers, and
the dealers organized a union to fight back.'”” The Nevada Commissioner of Labor
ruled in 2010 that the policy did not violate state labor laws.'*® Last November a

state court disagreed, but the high court is expected to review the decision."”!

Of the current members of the court, only Justice Nancy Saitta has not received
campaign contributions from casinos. Saitta was, however, featured in the 2006 Los
Angeles Times article on corruption in Nevada courts. Describing one of Saitt’s fun-
draisers, the Times said, “All 55 lawyers of law firms giving $500 or more had cases
assigned to her courtroom or pending before her” One firm with a product liability
case pending before her held a fundraiser that netted the judge $20,000, and Saitta

had ruled in the firm’s favor at least four times in the 60 days before the fundraiser.'*

The exposé did not deter the justice. Saitta raised $43,000—almost all of it from
lawyers—in 2008, even though she did not face reelection until this year. In
December 2009 the justices adopted a new Code of Judicial Conduct, which says
they will recuse themselves if their “impartiality might reasonably be questioned,”
but they rejected two proposals to specify when campaign contributions require
recusal.'"” Even after the Los Angeles Times illustrated how campaign money cor-
rupts justice, 68 percent of Nevada voters rejected a 2010 referendum to have the

governor appoint judges and spare them from the dirty business of politics."**
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Candidate Independent

Top spenders, 2000-09 contributions expenditures Total
MGM Mirage $156,000 S0 $156,000
Boyd Gaming $90,000 S0 $90,000
Station Casinos $76,534 50 $76,534
Coast Hotels & Casinos $71,000 S0 $71,000
Mainor Eglet Cottle $70,000 S0 $70,000
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Wisconsin

Corporate-funded judges shut ordinary Wisconsinites out of civic
participation

In recent years Wisconsin politics has been characterized by bitter partisanship
and divisiveness. The Wisconsin Supreme Court is no exception. Justice Ann
Walsh Bradley says the high court is “in the crossfire of the battle being fought
between special interest groups.” Bradley argues the big money pouring into
recent elections has led to “hyperpartisanship” on the bench. The court has seen
acrimonious infighting and several ethics investigations. Justice David Prosser

is accused of putting Bradley in a chokehold,'* and he has admitted referring to

another colleague as a “total bitch.”*¢

This rancorous atmosphere grew worse after an expensive 2011 election, which
was widely viewed as a referendum on Gov. Scott Walker’s antiunion policies."”’
Gov. Walker’s anti-collective bargaining law generated vehement opposition from
organized labor. The bill nearly eliminated public employees’ collective bargaining
rights and strangled their unions by limiting the collection of dues."*® Pro-labor
activists occupied the statehouse for weeks. Outraged Democrats fled the state to

avoid a quorum after the governor asked police to force them to the legislature.'?
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To circumvent quorum requirements, Republicans carved out a separate bill for the
collective bargaining provisions. Just after 4:00 p.m. on March 9, 2011, Republicans
announced a 6:00 p.m. meeting on the revised bill."** Given the short notice the
media and the public were not sure what was taking place. The stakes were enor-
mous but Republicans essentially passed this controversial bill out of the public eye.
Afterward, both sides turned their attention to the Wisconsin high court, pouring
money into the race for the open seat. The high court was narrowly divided along

ideological lines and it was expected to rule on the constitutionality of the bill.

It seems the justices may have seen this coming. In 2007 the entire court
signed a letter calling for public financing for high court candidates, warning
that “the public may inaccurately perceive a justice as beholden to individuals
or groups that contribute to his or her campaign.”**' The legislature com-
plied by passing the Impartial Justice Act in
2009, which provided public financing for
candidates who collected a certain amount in
small private donations. But even with public
financing, the 2011 election saw ads funded
by “independent” special interest groups

flooding the airwaves.

The candidates raised a few hundred thousand
dollars, mostly from public financing. Special
interest groups, however, spent at least $3.5 mil-
lion on television ads.'** Prosser was supported

by more than $2 million from big business

groups, the Tea Party of Wisconsin, and the

Wisconsin Club for Growth. Nearly half of this S e e proTonom Rt .
Wisconsin Supreme Court Justice
money came from Citizens for a Strong America, a shadowy group affiliated with David Prosser poses a question
, . . . . during a hearing to consider
the Koch brothers’ Americans for Prosperity.'* The group ran misleading attack whether the state court should

exercise jurisdiction over matters

ads against Wisconsin Assistant State Attorney General JoAnne Kloppenburg, relating to the passage of 2011 Wis

Prosser’s opponent. Kloppenburg was supported by more than $1 million from Act 10, commonly referred to as
. . . . . . the budget repair bill, on June 6,
groups affiliated with Wisconsin labor unions."** Prosser held onto his seat by a 2011. The controversial bill largely

eliminates the collective bargain-

razor-thin margin. ing rights of public employees.

The corporate interests supporting Prosser cheered when the court’s conserva-
tive majority upheld Walker’s anti-collective bargaining law in the wake of the
election.'*® A trial court had blocked the law because legislators violated the

state’s Open Meetings Law, which requires 24-hour notice of legislative meetings.
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(Legislators posted a notice less than two hours before the meeting.) In uphold-
ing the statute, the high court characterized the Open Meetings Law as a rule of
legislative procedure and deferred to the legislature.'*

The majority completely abdicated its responsibility to ensure the public can par-
ticipate in the legislative process. In her dissent Chief Justice Shirley Abrahamson
said the Open Meetings Law implicates the public’s constitutional right to access
legislative proceedings, and she argued the majority’s reasoning was “clearly
disingenuous, based on disinformation.” Prosser’s opinion concurring with the
majority, while insisting the court must be above politics, went to great lengths to

describe “the turbulent political times that presently consume Wisconsin.”'*’

The court’s pro-corporate majority has also acted to ensure wealthy special
interests can drown out the voices of ordinary citizens in the judicial arena. The
court voted—along ideological lines—to weaken its recusal rule and adopt

the standard suggested by the Wisconsin Realtors Association and Wisconsin’s
Manufacturers and Commerce,"** a group which donated nearly $1 million to
support Prosser’s reelection in 2011."* The new rule states that campaign dona-
tions can never be the sole basis for recusal. In dissent, Justice Bradley expressed
alarm that judges’ campaigns can now ask parties before the court for campaign
contributions. “Judges must be perceived as beyond price,” Bradley stated. She
criticized the majority for adopting “word-for-word the script of special inter-
ests that may want to sway the results of future judicial campaigns.”**° The court
seems intent on making it easier for big money to influence the judiciary, at the

expense of litigants without vast resources.

The pro-corporate majority emerged after a vicious 2008 election in which a
circuit court judge, Michael Gableman, defeated incumbent Justice Louis Butler.
After Justice Butler voted to expand liability for manufacturers of lead paint, big
business spent millions to defeat him by running racially tinged ads that featured
ominous and frightening images of criminals. Justice Gableman was charged with
ethics violations for a TV spot that charged that Justice Butler had “found a loop-
hole” which allowed a child rapist to go free and assault another child.'*' Justice
Butler, the first black justice on the high court, protested that he represented the
defendant as a public defender and that he actually lost the case. The defendant

only raped another child after serving his sentence.

Justice Gableman has been criticized for accepting more than $10,000 worth

of free legal services to fight the ethics charges.'* He received the services from
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Michael Best & Friedrich, the same law firm that defended Gov. Walker’s anti-
union bill. Three of the four members of the conservative majority have been
charged with ethics violations, and the court recently voted—along ideological
lines—not to reappoint the ethics investigator.'*® Prosser seems to have scuttled
the investigation into the alleged chokehold, which occurred during the delibera-

tion of the antiunion bill case.'**

The court has been an embarrassment to Wisconsin citizens and to judges every-
where. A July 2011 poll found that only 33 percent of Wisconsinites had confi-
dence in their high court.' The justices are clearly unable to police themselves on
ethical issues and conflicts of interest. Justice Bradley has criticized the relaxation

of ethics standards. “We shouldn’t be above the law,” she said.!*

With the court closely divided, the judicial election next year promises to be just
as contentious. The state’s public financing could not keep up with the outside
corporate money in the 2011 race, but now that Republicans in the legislature
have eliminated public financing in a 2011 budget bill,'" citizens can expect even
more corporate money in judicial elections. This time, however, the donations can
go directly to the candidates, and the new recusal standard will ensure that donors’

money will be a good investment.

Candidate Independent

Top spenders, 2000-09 contributions expenditures Total
Wisconsin Manufacturers & Commerce $9,600 $2,012,748 $2,022,348
Greater Wisconsin Committee S0 $1,736,535 $1,736,535
Club for Growth $0 $611,261 $611,261
Coalition for America’s Families $0 $398,078 $398,078
Wisconsin Education Association S0 $48,321 $48,321
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Michigan

Money flooding state courts in tort reform battles

After Mattie Howard was hospitalized for a stroke in 1992, she began receiving
treatment at The Wellness Center in New Buffalo, Michigan. Howard had a his-
tory of hypertension, heart disease, and renal problems. The center’s physician
monitored her blood pressure and treated her hypertension. In late 1993 Howard’s
physician referred her to a nephrologist, who began dialysis treatment in May
1994. Howard was admitted to the hospital in November 1995 and her condition
deteriorated. She passed away and her seven children and seven siblings sued her
health care providers for negligence in treating her conditions.'** They sued the
health care providers for wrongful death and the jury awarded them $10 million
in noneconomic damages. Due to Michigan’s cap on noneconomic damages, how-
ever, the judge reduced that amount to $500,000.'*

The Michigan legislature has passed tort reform legislation with some of the
strictest limits on lawsuits. Unlike courts in other states, the Michigan high court
has not acted to strike down these limits as unconstitutional. When the Illinois
Supreme Court struck down a limit on damages in 2010, it acknowledged that
limits on damages deny the most severely injured persons their full measure of
justice'> (see box on following page). Tort reform advocates assert that frivolous
lawsuits are hurting the economy,"*' but a cap on damages only affects plaintiffs

that have made it through a trial and had a jury award them substantial damages.'s*

Faced with a deluge of corporate money in its elections, the Michigan Supreme
Court has abdicated its responsibility to protect those with the most severe inju-
ries. The high court, with a pro-corporate majority for around 12 years, upheld
some of the state’s minor tort reform measures. In 2004 the court ruled that a law
capping damages for plaintiffs who lease rental cars at $20,000 does not violate
the right to jury trial protected by the state constitution. The dissent argued, “The
right to a jury trial is illusory in the most severe cases, those in which the amount
of damages exceeds $20,000. ... the right to a jury trial is not satisfied by pro-
viding jurors the opportunity to announce an award and then have it arbitrarily
ignored with no regard for the facts of the case.”’* In other cases the court simply
refrained from reviewing a lower court’s decision in favor of tort reform. The
Michigan Court of Appeals, relying on the high court’s rental car case, upheld a

statute that limits noneconomic damages in medical malpractice actions."’
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Illinois Supreme Court fights tort reform

Vernon Best drove a forklift. One day in 1995, the mast of his forklift
collapsed while moving slabs of hot steel. Hydraulic fluid in the ma-
chine ignited and “engulfed Best in a fireball.” He survived with severe
burns on 40 percent of his body. Best sued the manufacturers of the
forklift and the hydraulic fluid. Under a tort reform statute, though, he
could only recover $500,000 for noneconomic damages.

The Illinois Supreme Court, however, ruled the limit unconstitutional,
finding it was not justified by the goal of reducing the cost of health
care. The state constitution “does not permit the entire burden of the
anticipated cost savings to rest on one class of injured plaintiffs.”'**

that because caps only come into play when a jury awards damages
above a certain threshold, such legislation harms plaintiffs with the
most severe injuries. '%

The lllinois Supreme Court, unlike the other courts in this report,
represent certain districts in the state. This has led to a relatively con-
sistent ideological makeup of the court, because liberal candidates
have usually prevailed in urban districts, and conservative candidates
in rural districts. Once judges are elected to the high court, they face
uncontested retention elections. This system has resulted in a high
court that is not as politicized as in other states, as the data on Illinois

Best could fully recover from his injuries. The lllinois high court has court cases in the appendix shows.

thrown out several statutory caps on damages.”* It has recognized

During the elections that gave conservatives a majority—1998 and 2000—donations
from the health care industry increased sharply, to just less than $300,000 each year.'®
With pro-corporate justices in the majority for the next 10 years, the high court only
ruled in favor of individuals suing insurance companies, hospitals, or other corporate
defendants on very rare occasions.’” The Appendix to this report shows that when
pro-corporate justices controlled the bench, the vast majority of rulings involving an

individual suing a corporation resulted in a 5-2 ruling for the corporation.'®

After conservative judges lost their majority in 2008, the new court relaxed the bur-
den of proof in medical malpractice cases.'®' The health care industry sounded alarm
bells and increased donations to pro-corporate justices and the Michigan Republican
Party.'> The insurance industry gave more than twice the amount as in the previous
election. Industry groups and the Republican Party spent just less than $1 million
each on ads supporting Justice Robert Young and challenger Mary Kelly in 2010,
according to data from the National Institute of Money in State Politics.'* Young’s
opponent received just more than $50,000 from state Democrats.'** The two pro-

corporate justices won, and the health care industry breathed a sigh of relief.'®

A bipartisan taskforce, which included Justice Marilyn Kelly, examined the problems

surrounding Michigan’s judicial elections and recently issued a scathing report. The

taskforce noted that the vast majority of cases before the high court involve campaign
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contributors. “Michigan voters already believe that campaign spending has infected
the decision-making of their judiciary.”’ Michigan’s disclosure laws for independent

spending are notoriously weak,'” and spending has grown to alarming levels.'®®

Michigan has nominally nonpartisan judicial elections, but the label does not
mean much. Candidates are chosen by party leaders at state conventions, and

the state parties are often the biggest campaign spenders. So while the parties are
involved at every stage of the campaigns, voters do not see party affiliation listed
on the ballot. Justice Marilyn Kelly said Michigan’s nominating process “infects
the process with a partisan component that is hard to deny”® A 2010 University
of Chicago study examined partisanship among high court judges and ranked the

t 170

Michigan Supreme Court dead las

Like other judiciaries around the country, the Michigan high court has become a
political battlefield for groups that support and oppose legislative attempts to cap
damages for injured plaintiffs. The state political parties fight on behalf of their
supporters by pumping money into judicial elections. The question of whether
capping damages for injured plaintiffs violates a litigant’s constitutional rights
seems to depend solely on which political party has a majority on the court.
When the law shifts with the political winds, the public questions the integrity of
the judiciary. The courts seem to be yet another political branch of government,

where the voices of citizens without money to contribute often go unheard.

Candidate Independent

Top spenders, 2000-09 contributions expenditures* Total

Michigan Chamber of Commerce $164,140 $2,825,255 $2,989,395
Michigan Democratic Party $219,142 $2,467,121 $2,686,263
Michigan Republican Party $217,233 $2,420,328 $2,637,561
Citizens for Judicial Reform $0 $372,094 $372,094
Ann Arbor PAC $102,000 $208,000 $310,000
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Conclusion

The independence of our judiciary is under attack. Corporate interest groups
are spending enormous amounts of money to elect judges sympathetic to their
causes. The flood of money into state courts has resulted in corporate-friendly
courts that are not protecting individual rights.'”" Judges might worry that ruling
against wealthy corporations could harm their ability to win reelection, since the

candidate with the most money usually wins.'”

Progressives are largely sitting on the sidelines as corporate interests are taking
over the bench. Labor unions and trial lawyers used to give generously to liberal
candidates, but these groups are being overwhelmed by corporate money. One
report found that just three corporate interest groups spent 13 times the amount
that unions spent in the most recent judicial election cycle.'” In Alabama trial
lawyers are now donating to socially conservative Republican candidates,'”

but in other states, they've given up altogether. Measures like tort reform and
Wisconsin’s antilabor bill make it harder for trial lawyers and labor unions to
survive, let alone marshal their resources to support progressive judges. These
groups cannot hope to match the resources of big business. If money keeps
overwhelming judicial elections, Americans will have more and more judges

who favor corporations over individuals.

It does not have to be this way. In fact, it was not always this way. When America
was founded, high courts were not elected. Federal judges have never been
elected. The mid-19th century saw the populist wave ushered in by President
Andrew Jackson, and states began to amend their constitutions to elect high court
judges.'” At the time, citizens viewed elections as a means to free judges from the
influence of the political branches of government, which were controlled by spe-
cial interests. But now, the same special interests have taken over judicial elections.
Judges appear to be just another political branch, subject to the same corrupting
influence of campaign cash. How can citizens who lack political influence perceive

the courtroom as a level playing field?

Polls have shown that Americans do not feel confident in their knowledge of judi-
cial races,'”® yet the idea of electing judges remains popular.'”” Even in states that
have seen their courts racked by scandals, such as Wisconsin and Nevada, citizens

remain opposed to eliminating judicial elections.'”®
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The practice of electing judges is here to stay but there are steps we can take to
make the system work for everyone, not just wealthy special interests. Citizens
must inform themselves of candidates’ qualifications and positions instead of
relying on misleading ads from special interest groups. Americans should demand
tough recusal standards to ensure parties to lawsuits cannot use money to influ-
ence judges. And all states should, at the very least, implement strong disclosure
rules. This will allow citizens to know the source of a political ad and decide

whether to trust its veracity.

In 2011 U.S. Supreme Court Justice Sandra Day O’Connor, a tireless advocate for

judicial campaign finance reform since leaving the U.S. Supreme Court, wrote:

We all expect judges to be accountable to the law rather than political sup-
porters or special interests. But elected judges in many states are compelled to
solicit money for their election campaigns, sometimes from lawyers and parties
appearing before them. Whether or not these contributions actually tilt the scales
of justices, three out of every four Americans believe that campaign contributions
affect courtroom decisions. This crisis of confidence in the impartiality of the
judiciary is real and growing. Left unaddressed, the perception that justice is for

sale will undermine the rule of law that the courts are supposed to uphold."”

Our constitutional values are under attack by powerful corporate interests and we
must fight to preserve them. If we want to return the judiciary to its rightful role of
protecting individuals from the abuses of powerful institutions, then Americans must

demand that judges and legislators stop the flood of money into judicial elections.

Appendix

To illustrate the impact of judicial campaign contributions on the law, the Center
for American Progress examined high-court rulings for the six states that have
seen the most money spent in judicial elections from 1992 to 2011. The rulings
in this data set include cases in which an individual is the plaintiff, and the named
defendant is a corporation, private employer, institutional health care provider,
or other business. The data also include cases in which an individual is seeking

workers compensation benefits or benefits from an insurer.

In the modern debate over tort reform, judicial activism, and the role of the

judiciary, a state judge’s “ideology” often refers to the tendency to vote for either
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corporations or individuals in these cases. The data only includes cases with a
dissenting opinion because these cases illustrate a court’s ideological divide.

Unanimous cases are ostensibly uncontroversial.

In some states, the data for some years is scant, presumably because the court

issued many unanimous rulings. In Texas, for example, the court has issued several
unanimous rulings involving tort reform and employer liability that favor corpora-
tions, and such decisions would probably not have been unanimous had the court

not had such a strong tendency to favor corporations over individuals.'

The data excludes cases in which judges from other courts are sitting, cases involv-
ing procedural issues, legal ethics rulings, and cases decided without an opinion.
The reason: Such cases do not shed light on a court’s ideological leaning. The data
also excludes cases on remand from the U.S. Supreme Court and cases reheard

in light of case law handed down while the appeal was pending. In those circum-
stances, justices often vote to apply precedent even though they disagree with

the underlying decision. Similar to other studies of justices’ ideologies, the data
focuses on tort and employment cases and does not include family law, property,

or wills and trust issues.

Listed in chronological order by year, the cases in which the court sides with the
plaintiff are in blue, and the cases decided for the defendant are in red. The dataset
includes a total of 561 cases. In 195 of those cases, the high courts ruled in favor
of an individual plaintiff. The courts ruled in favor of corporate defendants in 366
of the 561 cases. For the most expensive states, there is an obvious shift in favor of

pro-corporate decisions after the flood of special interest money began.”

Alabama

The Alabama Supreme Court is now dominated by judges who favor corporations
over individuals. From 1992 to 1998 the court ruled in favor of plaintiffs over
corporate defendants in 74 of the 121 cases in the data set. From 1999 to 2010,

however, the court ruled for corporate defendants in 133 of 192 cases studied.
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Texas

The trend of increasing corporate campaign donations may have started with the
Texas courts. By the mid-1990s, procorporate judges dominated the bench and
routinely ruled in favor of corporate interests. Of the 100 cases in the data set, the
court ruled for corporate defendants and against individual plaintiffs in 69 of the
cases. As noted above, data is scant for the most recent years studied because the

court reached many unanimous decisions.

Ohio

Ohio has long seen some of the most expensive judicial elections in the country.
The abrupt and clear change in the ideology of the court is alarming. From 1992
to 2002, the court ruled for individual plaintiffs in 56 of the 68 cases studied.
From 2002 to 2010, however, the court ruled for corporate defendants in 32 out
of 36 cases studied.

Michigan

The Michigan high court shows a clear tendency to rule for corporations over
individual plaintiffs. Although its jurisprudence was somewhat balanced in the
early 1990s, the cases studied overwhelmingly favor defendants. Out of the 134
cases in the data set, 105 resulted in a ruling for the corporate defendant.

[llinois

The vast majority of judicial elections in Illinois have largely avoided the flood of
special-interest money. In 2000 and 2004, however, candidates for the high court
spent $8 million and $9 million, respectively. Elections in other years only saw
candidates spending $1 million or $2 million. The court is not as politicized as the
other courts studied, and its decisions are less predictable. High court judges are
elected by district, and liberal candidates have usually prevailed in urban districts,
while conservative candidates have been successful in rural districts. This means
that the ideological leaning of the court has remained fairly consistent. The court

ruled in favor of corporate defendants in 55 of the 87 cases in the data set.
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Pennsylvania

Though Pennsylvania has consistently seen expensive high-court elections, its
high court remains closely divided between procorporate and proplaintiff judges.
Of the 87 cases in the data set, 38 resulted in a ruling for the individual plaintiff,

and 49 resulted in a ruling for the corporate defendant.

1 Entergy Gulf States, Inc. v. Summers, No. 05-0272 (Tex. August 31, 2007), the court ruled unanimously that contract
employees are included within the workers compensation system, despite the legislature’s repeated rejections of this
idea; vacated by Entergy Gulf States, Inc. v. Summers, 282 S.W.3d 433 (Texas, 2009), the court upheld the earlier ruling, but
three justices dissented; compare Hayes v. Mercy Hosp. and Medical Center, 557 N.E.2d 873, 136 II.2d 450, 145 Ill.Dec. 894
(1., 1990)—when the court ruled that the statute of repose for medical malpractice claims is constitutional, with two
justices dissenting—with Methodist Healthcare Sys. of San Antonio, Ltd. v. Rankin, 307 S.W.3d 283 (Texas, 2010), when the
court unanimously upheld the statute of repose for medical malpractice claims.

2 Descriptions of cases can be found in the full text of the report at http://www.americanprogress.org/issues/civil-liber-
ties/report/2012/08/13/11974/big-business-taking-over-state-supreme-courts/
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Disclosure Laws Needed to Ensure
Transparency in Judicial Elections

Originally published: October 16, 2012

summary

In a series of cases striking down campaign finance reform laws, federal courts have
opened the door to unlimited political spending by ostensibly “independent” groups.
In his dissent in the 2010 Citizens United case, former U.S. Supreme Court Justice
John Paul Stevens said that the majority’s decision “unleashes the floodgates of
corporate and union general treasury spending” in judicial elections. Disclosure rules
are crucial for judi-cial elections because they determine whether voters can find

out who is spending money on judicial campaigns. When information on campaign
spending is not made public, a litigant cannot know whether to ask a judge to recuse

him or herself for receiving campaign contributions from an opposing litigant.

Most states still fail to regulate electioneering communications—ads that fall just
short of expressly advocating for certain candidates. Although the state of Michigan
said it could not regulate these ads, it did concede that most of them “are campaign
ads with~out words of express advocacy”” Since 2000 the Michigan Chamber of
Commerce has purchased $8.3 million in ads for Michigan Supreme Court candi-

dates—$8.3 million that was not reported under state law.

A few states have updated their disclosure rules since Citizens United unleashed
unlimited corporate political spending. In Maryland, for example, an organization
engaged in independent spending must either disclose political spending in any
reports to its shareholders, members, or donors, or it must post a link on its website to
its disclosure reports. Many states—including Arizona, Iowa, and Missouri—require
corporations to report that their board of directors approved any political spend-
ing. The Court in Citizens United endorsed this type of disclosure: “Shareholders can
determine whether their corporation’s politi-cal speech advances the corporation’s
interest in making profits, and citizens can see whether elected officials are ‘in the
pocket’ of so-called moneyed interests.” Any effective disclosure system must include
arequirement that independent spenders disclose last-minute expenditures and con-

tributions occurring after the last campaign finance report is filed.
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Introduction

As this year’s election approaches, political attack ads are flooding the airwaves,
fueled by unprecedented sums of money from corporations and wealthy individu-
als funding “independent” political ads.' Much of the money is funneled through

nonprofit organizations that do not disclose their donors.

In August 2012 the Center for American Progress issued a report on how campaign
donations from big business have come to dominate judicial elections, resulting in
courts that favor corporations over individual citizens.* Our new report concludes
with recommendations for strong rules that require reporting of all ads that mention
candidates, including information on those who gave money to independent spend-
ers. States should also respond to Citizens United by requiring corporations engaged

in political spending to disclose that information to their shareholders.

Although disclosure laws usually apply to elections for all branches of govern-
ment, these recommendations were made specifically with judicial campaigns in
mind. Judicial elections involve unique interests that make the need for transpar-

ency in campaign finance even greater than in other elections.

In a series of cases striking down campaign finance reform laws, federal courts

have opened the door to unlimited political spending by ostensibly “indepen-

dent” groups.* The U.S. Supreme Court in Citizens United v. Federal Election
Commission overruled a 1990 case that thwarted an attempt by the Michigan
Chamber of Commerce, a nonprofit corporation under Michigan law, to spend its
general treasury funds on political ads in the local newspaper. Since 2000 the organi-
zation has become a major player in judicial races, having purchased $8.3 million in
ads for Michigan Supreme Court candidates—$8.3 million, which was not reported

under state law.’

The rapid rise in unlimited independent spending is even more alarming when the
politicians in question are judges, who are supposed to be true to the law, not to
campaign contributors. Voters are not surprised when legislators are responsive

to their campaign donors, but in a courtroom, ordinary citizens should stand on
the same footing as those most powerful in our society. Justice is supposed to be
blind, but polls suggest Americans are concerned that campaign cash will influ-

ence judges’ rulings.®
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In his dissent in Citizens United, U.S. Supreme Court Justice John Paul Stevens
said the majority’s decision “unleashes the floodgates of corporate and union
general treasury spending” in judicial elections. He worried that “States ... may no
longer have the ability to place modest limits on corporate electioneering even if
they believe such limits to be critical to maintaining the integrity of their judicial
systems.”” Justice Stevens’s warning seemed prescient when the Supreme Court—
without a hearing or oral argument—threw out Montana’s law requiring corpora-

tions to register as political action committees in order to air political ads.®

In Citizens United, a five-justice majority swept aside Justice Stevens’s concerns and
held that restrictions on corporate electioneering violate the First Amendment. The
U.S. Supreme Court ruled that independent expenditures by corporations “do not
give rise to corruption or the appearance of corruption.” The Court’s decision rested
on the premise that more political speech, even corporate speech, means more

information for voters.'°

In the same vein, Citizens United upheld disclosure requirements in federal cam-
paign finance law. Justice Anthony Kennedy said disclosure “enables the electorate
to make informed decisions and give proper weight to different speakers and mes-
sages.”"! Thus Citizens United gutted restrictions on corporate electioneering and
left disclosure as the only possible check on corporate political power.'* Several

circuit courts have relied on Citizens United in upholding disclosure rules."

Without effective disclosure laws, the growing tide of unlimited anonymous
campaign cash threatens to overwhelm judicial elections. Candidates for state
Supreme Courts have shattered fundraising records in recent elections, and more
states are seeing special interest money flood judicial elections.'* The figures for
independent spending are hard to discern because the states’ disclosure rules vary
widely. It is clear that independent spending has exceeded direct spending by the
candidates in many states,'* meaning that special interest groups—not the candi-

dates—set the tone of the campaigns.

One critic of stricter disclosure laws, Sen. Mitch McConnell (R-KY), claims

that such measures are “an effort by the government itself to expose its critics to
harassment and intimidation.”** The U.S. Chamber of Commerce agrees with this
assessment, calling the federal DISCLOSE Act'” an effort to “upend irretrievably
core First Amendment protections of political speech in the months leading up
to an election.”'® The Supreme Court has repeatedly rejected arguments that such

concerns render disclosure rules unconstitutional.’® The Court has said that if a
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spender can demonstrate that disclosure would lead to intimidation, then apply-
ing the rules in that case may be unconstitutional.”® Thus far, opponents of disclo-

sure have failed to produce any such evidence.

Disclosure is a commonsense reform, and polls suggest the vast majority of citi-
zens—Republican and Democrat alike—support disclosure.” These rules are cru-
cial for judicial elections because they determine whether voters can find out who
is running ads for judicial candidates. Justice Stevens noted in his Citizens United
dissent that a litigant can argue that a judge should recuse herself for receiving
campaign contributions from an opposing litigant,** but when information on
campaign spending is not made public, this right to a trial before an unbiased

judge cannot be availed.

Many states have not yet adapted to the new campaign finance landscape. North
Dakota and Indiana, for example, have no rules requiring disclosure of independent
spending. Michigan has rules governing independent spending, but they fall well
short of full disclosure. Maryland, on the other hand, reacted to Citizens United by

enacting rules that require more disclosure from corporations engaged in politics.

Disclosure rules for electioneering communications

Federal law regulates two types of political spending that are independent of
candidates’ official spending. Both types mention candidates and are aired before
elections. Independent expenditures include ads “expressly advocating the election
or defeat of a clearly identified candidate”>* Ads that fall short of express advocacy
but still “refer to” candidates are considered electioneering communications.** Some
states such as Vermont use this terminology but subject the two types of indepen-
dent spending to similar disclosure rules.® Most states, including Michigan, fail to
regulate electioneering communications at all, ** even though such ads have been
regulated at the federal level since 2002.”

Recent elections for the Wisconsin Supreme Court have been overwhelmed by
“independent” ads funded by special interests that do not disclose their donors.”®
The sidebar on page S discusses how a front group for Americans for Prosperity,
a group associated with the Koch brothers, has worked to elect judges who will
protect the profits of the Koch brothers and other industrial corporations.
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Independent spending in Michigan Supreme Court elections, 2000-2010

$20 million in unreported spending

$1,376,267
Democratic
| R
independent YIEVIN 58,813,267 eported ;
spenders B Unreporte:
Republican
independent $4,436,890 S EREEI0N $17,840,390
spenders
0 $5.000.000 $10.000.000 $15.000.000 $20.000.000

Michigan Campaign Finance Network, $70 Million Hidden in Plain View, Appendix A, June 2011 http://www.mcfn.org/pdfs/reports/MICFN_HiddenInPlainViewP-rev.pdf

Michigan has no rules governing electioneering communications. In a letter to
the state Chamber of Commerce, the Michigan Department of State said it had
no authority to regulate “issue” ads that do not constitute “express advocacy.” The

agency told the Chamber:

This in no way endorses some of the so-called issue ads, which are often more
vicious than regulated ads. Clearly, many if not most of these issue ads are
campaign ads without words of express advocacy. Moreover, because they are
not considered expenditures, relevant information, such as who paid for them, is

often not disclosed.”

By avoiding keywords such as “vote for” or “vote against,” independent groups
in Michigan can run all the political ads they want without disclosing who paid
for them.*

The U.S. Supreme Court, in a 1990 case, upheld a Michigan campaign finance law
that required corporations to establish a separate account for purchasing political
ads.*' The High Court said Michigan’s ban on spending general corporate funds
on political ads was justified by the state’s interest in preventing corruption. The
Court said, “Corporate wealth can unfairly influence elections when it is deployed
in the form of independent expenditures, just as it can when it assumes the guise
of political contributions.* Even though the Michigan Chamber of Commerce was
anonprofit organization, the Court noted that for-profit “corporations therefore
could circumvent the Act’s restriction by funneling money through the Chamber’s
general treasury”** When it overruled Austin v. Michigan Chamber of Commerce,

the Supreme Court in Citizens United opened the door to unlimited independent
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spending by the state Chamber of Commerce, and Michigan campaign finance law
does not require the Chamber to report the source of its money, as long as it avoids

the “magic words” that expressly advocate voting for or against someone.*

The Michigan Campaign Finance Network has unearthed spending data on
electioneering communications for state Supreme Court races. Spending by the
candidates themselves has skyrocketed, but the network found that such funds
accounted for only 37 percent of total spending on judicial races in the same time
period.*® Of the $27 million in independent spending from 2000-2010, only 22
percent was reported to the state. The Michigan Chamber of Commerce has
spent $8.3 million on ads for state Supreme Court races, but all of it has been in
the form of electioneering communications, which do not have to be reported.’”
The public is therefore left in the dark, as millions of dollars from special interests
influence the Michigan High Court.*

Some states regulate electioneering communications but narrow the category

so much that it is meaningless. Illinois and Florida,* for example, have adopted
the definition of electioneering communications that was laid out by the U.S.
Supreme Court in FEC v. Wisconsin Right to Life.* The High Court limited the
definition to include only ads that are “susceptible of no reasonable interpreta-
tion other than as an appeal to vote for or against a specific candidate.”" In states
that use this definition, electioneering communications are defined as ads that fall
short of explicitly endorsing a candidate but cannot be interpreted as anything

except “an appeal to vote for or against a specific candidate.”

Disclosure rules for donors to independent spenders

Most states that require the reporting of independent spending also require informa-
tion on those donating money toward such expenditures. Without such information,
citizens have to search elsewhere to find the ultimate source of money for indepen-
dent spending. Most political spenders organized under Section 501(c)(4) of the
Internal Revenue Code do not disclose their donors.* State laws should require
information on the source of funding for independent spending so that citizens know

whose money is influencing their elections.

Several states have lower disclosure standards for electioneering communications.
West Virginia tightened its disclosure rules after a coal company executive spent $3

million to influence an election to the state Supreme Court, where the company had
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a $50 million case pending.* The state now requires donor information for inde-
pendent expenditures greater than $250. The threshold for reporting electioneering
communications donations, however, is $1,000.* North Carolina has the same high

The 2009 Wisconsin Supreme Court race saw Wisconsin Manufactur- A group affiliated with the Koch brothers’ Americans for Prosperity spent
ers and Commerce spend millions on ads attacking Justice Louis heavily in the bitter 2011 Wisconsin high court election. The group ran
Butler. Wisconsin Manufacturers and Commerce also published a bro-  “issue”ads which did not trigger Wisconsin's disclosure rules. 4

chure attacking Butler for voting for plaintiffs who sue corporations.

Because the ads did not expressly advocate his defeat, Wisconsin The group’s money helped ensure the court remained in the hands of
Manufacturers and Commerce did not have to disclose its donors.' justices who favor corporations over injured plaintiffs. The Kochs may

have spent big to influence the court, but plaintiffs suing the corpora-
Butler lost, giving pro-corporate judges a slim majority. The new tion may never know.

court voted 4-3 to reject a widow’s lawsuit against a company whose

asbestos—laden pl’OdUCtS may have kl”Ed her husband 2 1 Viveca Novak, “Under the Influence," The American Prospect, September 19, 2011, available at

http://prospect.org/article/under-influence.
2 Tatera v. FMC Corp., 786 N.W.2d 810 (2010).

q q q 3 John Aloysius Farrell, “Koch’s Web of Influence,” Center for Public Integrity, April 6, 2011, available at
In 2005, Koch Industries prChaSEd Georgla Pacific—the target of http://www.publicintegrity.org/2011/04/06/3936/kochs-web-influence.

more than 340 000 asbestos Iawsuits from plaintiffs WhO developed 4 Novak, “Under the Influence”; Lisa Graves, “Group Called Citizens for a Strong America Operates
! out of a UPS Mail Drop but Runs Expensive Ads in Supreme Court Race?’, Center for Media

cancer or |ung disease.? By purchasing Georgia Paciﬁc, Koch assumed and Democracy, April 2, 2011, available at http://www.prwatch.org/news/2011/04/10534/
. : . | group-called-citizens-strong-america-operates-out-ups-mail-drop-runs-expensive-ad.
these liabilities, and thus, it had an interest in how the law of asbestos

liability developed.

standard for electioneering communications but requires disclosure of those donat-
ing more than $100 toward independent expenditures.® States should not have
lower thresholds for electioneering communications because the public probably
sees little difference between the two. Both types of ads mention candidates and are

aired in the weeks before an election.

Some states require that information on donors be included in the ads. The state
of Washington saw its 2006 judicial elections flooded with $2.6 million in inde-
pendent spending—more money than the state’s judicial candidates had ever
spent in a single election.* The vast majority of this money came from con-
struction and real estate interest groups.*” After this explosion in special inter-

est spending, Washington state amended its disclosure rules to require that any
independently funded ads list the sponsor and the top five contributors.* Alaska,
North Carolina, and California also require that such ads include information on

the spender’s top donors.*”
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Since much of the money is routed through nonprofit organizations that are not
required to disclose their donors, some states impose their own rules on feder-
ally registered nonprofits engaged in independent spending on state elections.
Connecticut law states that when an organization registered under Sections
501(c) or 527 of the Internal Revenue Code makes an independent expenditure,
the ad must list the top five contributors.*® While North Dakota has no rules
governing independent expenditures, it does require any 527 organizations that

purchase political ads to report those funders contributing more than $200 each.”!

As with direct contributions to candidates, many states require disclosure of the
employer and occupation of those donating to independent spenders.>* Other
states, including Alabama and Utah, do not require this information. Knowledge
of donors’ occupation is important because it allows voters to know which indus-

tries favor or oppose the candidates.

Disclosure rules for corporate independent spending

Since the U.S. Supreme Court’s 2010 decision in Citizens United, many states
have updated their campaign finance laws to impose tougher requirements on
corporations. Justice Kennedy’s opinion in Citizens United approved of disclosure

rules for corporate political spending:

[P]rompt disclosure of expenditures can provide shareholders and citizens with
the information needed to hold corporations and elected officials accountable for
their positions and supporters. Shareholders can determine whether their corpo-
ration’s political speech advances the corporation’s interest in making profits, and
citizens can see whether elected officials are “in the pocket” of so-called moneyed

interests.>

Maryland law says that an independent spender must do one of two things:
First, if the entity issues periodic reports to its shareholders, members, or
donors, it can include information on its independent spending in such reports;
or second, it can post a link on its homepage to the site where its independent
spending reports can be accessed.’* Campaign finance reform advocates have
praised the Maryland legislation. The president of the Maryland Chamber of
Commerce, however, criticized these rules as “unnecessary and onerous,” and
he alleged that they were “clearly designed to discourage entities from making

independent expenditures.”*
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Campaign finance disclosure laws in the United States

Rules for independent spending

SR o
Ay -

q

No disclosure rules for independent spending
M Disclosure of independent expenditures only
M Disclosure of independent expenditures and electioneering communications
MW Disclosure of independent expenditures and corporate sponsorship
M Disclosure of independent expenditures and "Top Donor" disclaimer

*Data for two of these states, New York and Delaware, are based on new state laws that will be in effect in future elections. N.Y. Comp. Codes R. & Regs. tit. 9, § 6200.10 (proposed
Jan. 21,2012); 15 Del. C. §§ 8001-8046.

Source: Author’s analysis of state statutes.

Connecticut requires detailed disclaimer rules for corporate independent expen-
ditures. Any ads that “promote the success or defeat of any candidate” must
include the name of the corporation, its chief executive officer, and its address.*
Many states—including Arizona, Iowa, and Missouri—require corporations to

report that their board of directors approved any political spending.>’

Corporate political spending must be disclosed to the public so that citizens can
know to whom these elected judges will be responsive.*® Judges will likely hear

cases involving corporations active in their states, and, without robust disclosure,
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a litigant may not know that an opposing corporate party spent huge sums of

money to elect the judges hearing the case.

Disclosure rules for last-minute contributions

Any effective disclosure system includes a requirement that independent spenders
disclose last-minute expenditures and contributions (i.e., those occurring after the
last campaign finance report is filed). With the advent of electronic filing, many
states now require reporting—within 24 hours or 48 hours—of contributions and
expenditures that occur in the final days before an election. Without prompt last-
minute disclosure, citizens will have no idea who is funding independent ads until

after the election.

Virginia mandates that all independent expenditures be reported within 24 hours.”
Utah has a similar rule for electioneering communications.* Most states, however,

only impose such tight deadlines in the days or weeks preceding an election.

In Pennsylvania, for example, any contribution to or expenditure by an independent
spender in the 14 days prior to an election must be disclosed within 24 hours.*'
California requires 24-hour reporting for independent expenditures after October
31 of an election year.”> South Dakota, Nebraska, and Missouri mandate 48-hour

reporting for late independent spending.®®

States such as Arkansas and Nevada have no rules on reporting late independent
spending.®* In these states, any independent spending in the last week of a cam-
paign will not be reported until after the election. As a consequence, citizens lack

information that could prove useful in the voting booth.

Conclusion

States have struggled to keep up with the drastic changes in campaign finance
wrought by the U.S. Supreme Court’s recent cases, and the standards for disclo-
sure of independent spending have diverged widely. This year’s judicial elections
could see unprecedented independent spending, as the first “super PACs” have
been created for judicial races.* This makes the need for robust disclosure rules

even more imperative.
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Some states have sought to shed light on the opaque arrange-
ments between corporations, political organizations, and non-
profits. North Carolina prohibits establishing more than one 527
group with the intent to evade the state’s disclosure rules,® but
proving the requisite intent might be difficult. Starting in 2013
Delaware will institute a new rule governing donations greater
than $100 from corporations or other entities to independent
spenders. The independent spenders will have to report anyone
who “owns a legal or equitable interest of S0 percent or greater”

in the contributing organization.”

Because of the unique interests involved in judicial elections,
states should consider specific disclosure rules that govern contri-
butions and independent expenditures in these races. Texas limits
contributions from law firms to judicial candidates.*® Further,
many states require judges to disclose any campaign donations
received by litigants in their courtrooms.® States should con-
sider additional disclosure for lawyers and law firms donating to
judicial campaigns and for independent spenders running ads
supporting or opposing judicial candidates. Disclosure rules
could require law firms donating toward independent spending
to inform the recipient of all cases pending before the court the
candidate hopes to join. The independent spender could then
report the information to the state. This would allow litigants to
know whether an opposing party has donated money to a judge,

allowing them to raise the conflictof interest issue at trial.

Policy options: Campaign finance
disclosure in judicial elections

* Require reporting of independent expen-
ditures and any other ads that refer to
candidates

* Ensure that campaign finance laws require
disclosure of the donors who gave money
to independent spenders, as well as the
donors’ occupation and employer

* Demand that a corporation obtain approval
from its board of directors for any political
spending and that it report such spending to
its shareholders

* Implement rules that require ads funded by
corporations and nonprofits to list the top
five donors

* Mandate that contributions or expenditures
occurring in the final weeks of an election
be reported within 24 hours

As in other elections, independent spending on judicial races is beginning to

exceed the money spent by the campaigns.” This trend shows no signs of abat-

ing. Robust disclosure rules for independent spending have never been more

important. The policy options we suggest are intended to illustrate what a strong

disclosure system might include, but each state must implement its own campaign

finance rules, taking into account a number of factors, including the cost of adver-

tising and political characteristics. (see box)

One thing is true throughout all the states: With the federal regulatory agency

paralyzed by partisan infighting,” it falls to state agencies to take a tough approach

to enforcing campaign finance laws.
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summary

Only six states elect their state supreme court justices in partisan races—Alabama,
Illinois, Louisiana, Pennsylvania, Texas, and West Virginia. All of these states are
among the top 10 in total judicial campaign contributions from 2000 to 2010. In
fact, all of the top six states are those with partisan elections or partisan processes

to nominate their judicial candidates.

Potential campaign donors may find it easier to donate money in partisan races.
In these states there is a ready-built infrastructure in place for “bundling” dona-
tions, with state parties acting as conduits for special interests. Donors can also
be much more certain of a candidate’s views prior to donating money in partisan
races. Montana Supreme Court Justice James Nelson said that special interests
want “their judge” on the bench: “In partisan elections they have a leg up, as they

already know the judge’s likely political philosophy.”

Partisan elections also create a different dynamic on the bench. When justices owe
their offices to political parties and their fundraising machines, they must invari-
ably feel a certain pressure to “toe the party line” When campaign costs rise, all
judges feel the pressure to please interest groups that fund their re-election cam-
paigns. The experience of the Michigan Supreme Court suggests that a partisan
nominating process, more than partisan general elections, may bear the bulk of
the blame for divisiveness on the bench. Although its judicial elections are ostensi-
bly nonpartisan, Michigan’s political parties choose their candidates at state party
conventions. In 50 cases from 1998 to 2004, the era after pro-corporate justices
gained a majority on the Michigan Supreme Court, the partisan divide was clear
in cases in which an individual was suing a corporation. In 64 percent of those

cases, the vote was 5-2 in favor of the corporate defendant.
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Introduction

The steep rise in campaign contributions for judicial elections has been well docu-
mented. Candidates in state supreme court races raised around $211 million from
2000 to 2009—two and a half times more than in the previous decade.' The states
that have seen the most campaign cash are those that hold partisan judicial elections.
This year, political parties are intervening at an unprecedented level in judicial races

in two states — Montana and Florida — that have nonpartisan elections.?

This report argues that partisan elections lead to more campaign contributions and
increased partisanship among judges. These problems may be the reason why several

states have abandoned the idea of partisan judicial elections in recent decades.’

While 38 states elect their state supreme courts, only six elect justices in partisan
races—Alabama, Illinois, Louisiana, Pennsylvania, Texas, and West Virginia.* All
of these states are among the top ten in total judicial campaign contributions from
2000 to 2010. In fact, four of the top six states include those with partisan elec-
tions. The other states in the top six, Ohio and Michigan, have ostensibly nonpar-

tisan elections but use partisan processes to nominate their judicial candidates.*

Inundated with campaign cash, courts with partisan elections have seen their share
of scandals in recent years. West Virginia saw the integrity of its high court ques-
tioned when it came to light that a coal company executive spent millions in 2004 to
elect a justice who subsequently voted to overturn a $50 million verdict against his
company.® A similar scandal erupted that same year in Illinois, when it was revealed
that the insurance and financial services giant State Farm spent millions (the actual
amount of the firm’s campaign spending is in dispute) to elect a justice who voted to
overturn a $1 billion class-action verdict against the insurer.” The Louisiana Supreme
Court was accused of bowing to pressure from varied corporate interests after it took
action against law school legal clinics that were investigating environmental hazards
in New Orleans.® The Texas Supreme Court has been the subject of multiple media
reports looking into the influence of judicial campaign donors, including the poster

child for corporate malfeasance, the Enron Corporation.’

Many of these state supreme courts—Alabama, Texas, Ohio, and Michigan—are
now dominated by conservative judges that favor corporate defendants over
individual plaintiffs.'” Republican justices outnumber'' Democratic justices nearly

two-to-one in the six states with partisan elections."
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Some state high court justices have publicly called for nonpartisan races. Chief
Justice Wallace Jefferson of the Texas Supreme Court argues his state’s partisan sys-
tem “permits politics to take precedence over merit.”*? Justice Maureen O’Connor of
the Ohio Supreme Court says a nonpartisan primary would “keep moneyed special

interests, ideologues and partisan politicians out of the courthouse.”*

Political parties funnel special interest money to judicial
candidates

Why are partisan judicial races so much more expensive than nonpartisan con-
tests? One answer could be that potential campaign donors find it easier to donate
money in these races. In states with partisan judicial elections, there is a ready-
built infrastructure for “bundling” donations in place, with state parties acting as
conduits for special interests." In judicial elections, these interest groups usually
include trial lawyers (for Democratic candidates) and big business groups (for

Republican candidates).'¢

Moreover, in partisan elections, campaign donors can be much more certain of a can-
didate’s views prior to donating money. Partisan primaries tend to force candidates
to appeal to the base constituencies of their respective parties, pushing Democrats to
the left and Republicans to the right. By the time a candidate is chosen in a partisan

primary, special interests can be sure the party’s candidate is a “team player.”

Not mincing words, Justice James Nelson of the Montana Supreme Court said
political parties and special interests want “their judge” on the bench. “In parti-

san elections they have a leg up, as they already know the judge’s likely political
philosophy.” Nelson also said Republican judges tend to be “pro-business, anti-
government, pro-life, etc.,” while Democrats are pro-choice and less skeptical of
government regulation of markets. “Each party wraps within its brand a number of

different issues and ideologies,” he said."”

Removing restrictions on judicial campaigning

Justice Nelson also noted that federal courts have recently struck down statu-
tory and ethical rules that limited the ability of judicial candidates to expound
their views while campaigning. In Republican Party of Minnesota v. White, the U.S.
Supreme Court struck down a Minnesota judicial ethics standard which forbade
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candidates from commenting on issues that might come before them as judges.
The Court said the rule “burdene[ed] a category of speech that is at the core of
First Amendment freedoms—speech about the qualifications of candidates for
public office”*® The Court decreed that Minnesota cannot hold judicial elections

while “preventing candidates from discussing what the elections are about.”"’

Federal appeals courts have expanded this holding to strike down a variety of
restrictions on judicial politicking.?® The U.S. Ninth Circuit Court of Appeals
recently struck down a Montana law that prohibited political parties from endors-
ing judicial candidates and spending money to support or oppose them. The court
said the Montana law was not justified by the state’s interest in a “fair and indepen-

dent judiciary.”!

The dissenting judge in the case argued that the majority’s decision “threatens

to further erode state judges’ ability to act independently and impartially” She
called the court’s ruling “another step in the unfortunate slide toward erasing the
fundamental distinctions” between elections for the judiciary and the political
branches of government.> One pundit commenting on the decision predicted
that “America is going to get more of what it seems to want—state judiciaries that
are as beholden to special interests, and as corrupted by money and lobbying, as

the other two branches of government.”

Increased partisanship on the bench

In addition to increasing campaign donations, partisan elections also create a dif-
ferent dynamic on the bench. When justices owe their offices to political parties
and their fundraising machines, they must invariably feel a certain pressure to “toe
the party line” As a consequence, the judges form liberal and conservative factions,

which often lead to very clear ideological divides on these courts.

Admittedly, this phenomenon is also evident to some degree in states with nonparti-
san elections. Wisconsin’s judicial races are nonpartisan, but as special interest money
has flooded these elections, the Wisconsin Supreme Court has been beset by what
Justice Ann Walsh Bradley termed “hyperpartisanship.>* When campaign costs rise,

all judges feel the pressure to please interest groups that spend big on judicial races.

Because states with partisan elections see more campaign cash than other states, this

“hyperpartisanship” is even more evident. Further, the experience of the Supreme
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Court of Michigan suggests that a partisan nominating process, more so than parti-
san general elections, may bear the bulk of the blame for divisiveness on the bench.
Although its judicial elections are ostensibly nonpartisan, Michigan’s nominating
process is in fact even more partisan than partisan primaries. Michigan’s Republican
and Democratic parties choose their judicial candidates at state party conventions™

where the political elites of each party select candidates in accord with the party’s

views.”® A recent University of Chicago study examined “whether

judges are influenced by partisan considerations” and ranked the TABLE 1
Michigan Supreme Court as the most influenced.”” Justice Marilyn Spending on Michigan judicial elections
Kelly said the partisan nominating process “infects the process with
a partisan component that is hard to deny.* Year Total spending
1992 $1,091,925
Michigan’s absurdly partisan nominating process, along with a 1994 31,403,783
surge in campaign spending, has resulted in a court with a very 1996 ELHTE
clear ideological divide. Campaign contributions in Michigan 1998 53,809,581
Supreme Court elections peaked in 2000, around the same time 2000 S Y
that conservative judges obtained a clear majority on the court.” 2002 52,011,750
The 2000 election saw candidates and independent entities spend 2004 Rl
a total of $16 million. The Michigan Campaign Finance Network 2006 51,937,066
estimates that the state political parties and other organizations 2008 T
spent nearly $27 million on independent political ads from 2010 S11132214
2000 to 2010, but only 22 percent of this spending was reported Source: httpy//www.mcfn.org/pdfs/reports/MICEN

HiddenlInPlainViewP-rev.pdf
under state law.*

An August 2012 report from the Center for American Progress

included a compilation of rulings from the state supreme courts with the most
campaign cash. The compilation consists of all cases from 1992 to 2010 in
which an individual plaintiff sued a corporation.* The appendix to this report

is comprised of the compilation’s data for the Michigan Supreme Court. The
appendix includes 50 cases from 1998 to 2004, the era after Republicans and
pro-corporate justices gained a majority on the Michigan High Court. In 64 per-
cent of those cases, the court was divided 5-2, with five justices voting in favor

of the corporate defendant and two justices dissenting.**

The chart above illustrates the court’s divide in each of the 135 Michigan Supreme
Court cases in the appendix. Before 1999 the court’s decisions were less predictable,
with a mix of results that favor individual plaintiffs and those that favor corporations.
After the big money elections of 1998 and 2000, however, the 5-2 split is clear.
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Party identification as relevant voter information

Conservative scholars point out that identifying judges by party gives voters at least
some basis on which to make an informed decision.” Some might argue that parti-

san elections leave less room

FIGURE 1 for ads funded by “inde-
Ideological split of Michigan Supreme Court in selected cases, 1992-2010 pendent” interest groups to
define the candidates.

B Pro-corporation M Pro-individual

This argument might bear
more weight if citizens

had a clearer idea of what

If voters understood how
a Republican judge differs
from a Democratic one in

it
l

judges d daily basis.
iy votersunderstood ow
1
iy

the run-of-the-mill cases

that occupy most of the
1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

5> 4. .
) ' I - ) courts’ time, then partisan
Source: http://www.americanprogress.org/issues/civil-liberties/report/2012/08/13/11974/big-business-taking-over-state-supreme-courts

identification might prove
more useful. Simply label-
ing a judge as a Republican or Democrat probably tells most voters little about

how the judges will decide cases.

When voters think of judges’ political affiliation, they often think of cases involv-
ing controversial social issues, such as abortion or gay marriage, that garner a lot
of media attention but constitute merely a fraction of a court’s rulings.** But in the
states that have seen the most judicial campaign cash, the campaign donors are not
concerned with social issues. Instead, liberal judges are supported by trial lawyers
who want to see judges protecting individuals’ right to sue wrongdoers; conserva-
tive judges are strongly backed by corporate interest groups that want judges who
will uphold “tort reform” laws that limit lawsuits.*> These interest groups often fail
to mention these goals in the “independent” political ads they air, instead focusing
on criminal justices issues that frighten viewers.* This further muddies the water

for voters seeking information to help them make their decisions in judicial races.

There are ways that states can provide voters with relevant information without
relying on political parties. Ten years ago, as the surging tide of judicial campaign

cash was swelling, North Carolina decided to end partisan judicial elections.”” At
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the same time, the state implemented a public financing program, and it began
distributing voter guides on judicial candidates.*® Although its public financing
program will face a test this year from a super PAC,*” North Carolina has shown
that judicial elections can be held in a manner that minimizes the influence of

partisan special interests.

Conclusion

Reasonable minds can differ over whether to elect judges, but it is clear that elect-
ing judges in partisan elections leads to a myriad of problems. The U.S. Supreme
Court has loosened restrictions on judicial campaigning and struck down cam-
paign finance rules, all in the name of the First Amendment. These develop-
ments have amplified the problems presented by partisan judicial races. In these
elections, it is easier for special interests to spend money influencing the courts.
Political parties serve as “bundling” agents, and they have contacts with donors

that judicial candidates can exploit.

Special interests in states with nonpartisan elections may face greater difficulty
in swaying voters with independent political ads. Two states—Georgia and
Washington—that had never experienced high-profile judicial races saw their
2006 elections overwhelmed with money from corporate special interests. In the
2006 election for the Georgia Supreme Court, corporate-funded groups and the
state Republican Party spent more than $2 million attacking incumbent Justice
Carol Hunstein, who was appointed by a Democratic governor.*” Although she
was attacked as a “liberal incumbent activist judge,” she held onto her seat in a
state that strongly leans conservative. In Washington an incumbent judge was
attacked with more than $1 million worth of ads from corporate special inter-
ests and the real estate industry.*' But again the incumbent judge won, despite
being outspent. Though special interests have had more success in other states,*
these two examples suggest that special interests might find it harder to influence
nonpartisan judicial elections, at least in states where voters are accustomed to

low-key, inexpensive judicial races.

Partisan primaries lead to judicial candidates who are clearly on the side of one

interest group or another, and once on the bench, judges in states with expensive
judicial races are dependent on special interests for their reelection. This leads to
more partisanship on the bench—a court with clear conservative and liberal fac-

tions. If judges were deciding cases based on the law, one would expect that some
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cases would favor the plaintiff and some the defendant. That is not the case, how-
ever, in states with partisan nominating processes. The data from the Michigan
Supreme Court clearly suggests that a partisan nominating process results in more

campaign cash and a court where the justices’ votes break along party lines.

Additionally, partisan elections may affect the quality of jurists. A recent study
examined the success rates of judicial candidates rated highly by state bar associa-
tions and found that in a partisan election, a high rating by a bar association had
no impact on a candidate’s chances of winning. * Instead, voters tend to vote for
the judicial candidates from the party with which they are affiliated. “By con-
trast, the quality of judicial candidates has a substantial effect on their vote share
and probability of winning in nonpartisan elections.”** Another study from two
conservative scholars looked at the relationship between campaign contributions
and rulings in three state supreme courts. It concluded, “Campaign contributions
appear to affect the outcome of cases in states where judges are elected in a parti-
san contest (Michigan and Texas) but not where they are elected on a nonpartisan
ballot (Nevada).™*

The New York Times editorial board agrees that partisan nominating processes can

lead to lower-quality judges:

Requiring would-be judges to cozy up to party leaders and raise large sums from
special interests eager to influence their decisions seriously damages the efficacy
and credibility of the judiciary. It discourages many highly qualified lawyers
from aspiring to the bench. Bitter campaigns — replete with nasty attack ads —
make it much harder for judges to work together on the bench and much harder
for citizens to trust the impartiality of the system.*®

Partisan politics have no place in judicial races. More than other politicians,
judges are expected to be true to the law, not to political parties or campaign

contributors.

Appendix

The rulings in this data set include Michigan Supreme Court cases from 1992 to
2010 in which an individual is the plaintiff, and the named defendant is a cor-
poration, private employer, institutional health care provider, or other business.

Out of the 134 cases in the data set, 105 resulted in a ruling for the corporate
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defendant. The appendix includes S0 cases from 1998 to 2004, the era after
Republicans and pro-corporate justices gained a majority on the Michigan High
Court. In 64 percent of those cases, the court was divided 5-2, with five justices
voting in favor of the corporate defendant and two justices dissenting. The full
appendix can be found in the original publication. The methodology can be

found on pages 34 and 35 of this report.
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Merit Selection and Retention Elections
Keep Judges Out of Politics

Originally published: November 1, 2012

summary

To curb the influence of special interests on judges, many reform advocates have
called for more states to choose judges through merit selection systems, which
are used in some form by two-thirds of the states to select judges. Merit selection
starts with a nominating commission that composes a list of potential judges. The
governor then chooses a nominee from this list. These commissions can be struc-
tured to ensure transparency and prevent inappropriate partisanship. Most merit
selection systems require appointed judges to face voters in unopposed retention

elections, in which voters decide whether to keep them on the bench.

These systems offer a far better alternative to contested elections because they
foster judicial independence. Judges must be independent from political pressure
so that they can vindicate constitutional rights without fear of political backlash.
Merit selection frees a potential judge from political influence by focusing on his
or her qualifications, not on his or her ability to make deals with legislators or rake
in campaign contributions. Retention elections subject judges to much less politi-
cal pressure than contested elections. Voters are not asked to replace a candidate
with a specific alternative, and special interests cannot recruit a candidate they

believe will serve their agenda.

Judges often suffer the strongest political backlash when they settle a conflict
between a constitutional rule and a statute or referendum. These rulings often
involve protecting the constitutional rights of same-sex couples, women, religious
minorities, or unpopular groups such as criminals. As defenders of constitutional
principles, high court justices must be free to make unpopular decisions that protect
these rights. For the judiciary, unlike for the political branches of government, inde-
pendence is more important than accountability. The judiciary is the only institution

that can remedy violations of the Constitution by the other branches of government.
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Introduction

As the amount of money donated to judicial campaigns has exploded in recent
elections, the influence of campaign cash on the judiciary has become a more
urgent problem. Candidates in state supreme court races from 2000 to 2009 raised
around $211 million—two and a half times more than in the previous decade.
Conflicts of interest have arisen as special interests and parties before high courts
have spent money to influence elections to those courts.” The insurance giant
State Farm, for example, was facing a $1 billion verdict in a case pending before
the Illinois Supreme Court in 2004. The plaintiffs in that case allege that State
Farm asked a lower court judge to run for a seat on the high court, organized his
campaign, and spent millions to elect him. After the justice took his seat on the

bench, he voted to overturn the $1 billion verdict.?

To curb the influence of special interests in the selection of judges, many reform
advocates have called for more states to choose judges through merit-selection
systems, used in some form by two-thirds of the states to select judges.* In those sys-
tems a nominating commission composes a list of potential judicial candidates from
which the governor chooses a nominee. The state senate must confirm the choice

in some states. The commissions use a wide range of criteria to make their recom-
mendations.’ Connecticut law, for example, requires the nominating commissions to
consider “the legal ability, competence, integrity, character and temperament of such

judge and any other relevant information.”

Most merit-selection systems require appointed judges to subsequently face
voters in unopposed retention elections in which voters are asked whether the
judge should remain on the bench. Historically, retention elections saw very little
campaigning and hardly any campaign contributions.” Conservative interests
groups—usually angered by one or two high-profile cases—are now mounting
unprecedented campaigns opposing retention elections in Iowa, Florida, and pos-
sibly in Indiana and Arizona.® As a consequence, retention elections could join the

trend of expensive and politicized judicial elections.

This brief argues that, despite this risk, merit selection and retention elections
offer a far better alternative to contested elections. Judges must be independent
from political pressure so they can vindicate constitutional rights without fear of
political backlash. The judiciary is the only institution that can remedy violations
of the constitution by the other branches of government. At the first step of the

process, merit selection frees a potential judge from political influence by focusing
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on his or her qualifications, not on the ability to make deals with legislators or rake
in campaign contributions. Retention elections, the second step of the process,
subject judges to much less political pressure than contested elections and offer
greater judicial independence. Although some recent retention elections have
become politicized, these systems can provide the public with unbiased, neutral

information on a judge’s qualifications and record. This allows voters to focus on

merit and not on one or two politicized, high-profile cases. The ve ry name—

The very name—merit selection—implies that the system produces higher-quality merit selection—

judges, but, admittedly, measuring a judge’s “merit” is a difficult task. Merit-selection

commissions have a wide range of information to evaluate potential judges, butvot- M P lies that the
ers in contested elections usually lack meaningful information on judicial candidates,

except for what they glean from sound bites and advertisements. system p roduces
Critics argue merit-selection commissions are undemocratic and often do not h Ig he r-gqua | |ty

share the values of a state’s population. Opponents are particularly critical of sys-
tems in which state bar associations appoint some members of the commissions. J ud ges, bu T,
Some conservatives argue this practice leads to judges who are too liberal.

admittedly,
To address these perceived deficiencies, conservative legislators have sought to
impose greater control over judges and the merit-selection nominating process. measurin ga
Missouri lawmakers have placed a referendum on the 2012 ballot that would give
the governor more appointees on the nominating commission, and conservative J ud g e's"merit”"is a
legislators in Florida are giving voters the chance to require senate confirmation of
ajudicial nominee.” Some politicians have gone much further to “rein in” judges. difficult task.
New Hampshire legislators, for example, introduced a bill that would essentially
end judges’ power to rule laws unconstitutional.'® Supporters of merit selection
warn that conservative efforts to chip away at the process will culminate in a push

for contested elections.!!

At the same time, recent efforts to institute merit-selection systems have stalled.
Voters in a 2010 Nevada election rejected a referendum to use merit selection,
even after a Los Angeles Times story exposed judges being swayed by campaign
contributions in a “style of wide-open, frontier justice that veers out of control
across ethical, if not legal, boundaries.”'> Likewise, a merit-selection bill recently
stalled in the Pennsylvania legislature.'® Yet a poll from merit-selection advocates
found that voters in Pennsylvania have little information on which to base their
votes for judges, and once respondents were given information on the merit-selec-

tion system, a sizable majority liked the idea."
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Some critics of judges chosen through merit selection argue the judges are “activ-
ist"—usually a code word for liberal. The term suggests that judges are making
policy and doing so in line with their own liberal views. At times, of course, courts
do have to make policy decisions because the law is ambiguous, but that is clearly
not their primary role. Judges are rarely making up law from whole cloth because
their successors or other courts would call them on it. Some state courts do build
on judge-made common law. Many states, however, have codified entire areas of
common law, and even if they have not, legislatures can always override judge-

made common law.

Judges often suffer the strongest political backlash when they settle a conflict
between a constitutional rule and a statute or referendum. As defenders of consti-
tutional principles, high court justices must be free to make unpopular decisions

that protect the rights of individuals.

Constitutions are composed of timeless principles that govern the relationship
between branches of government and between a government and its citizens.
These principles are approved by super majorities (such as two-thirds or three-
quarters) of an electorate or its representatives.'* Because super majorities approve
constitutional principles, these laws trump ordinary statutes or referenda that are
approved by a simple majority of representatives or voters. That’s why, unlike the
political branches of government, independence is more critical than accountabil-

ity for the judiciary.

Some judges, even in states with retention elections, have faced a political backlash
for rulings that protected the constitutional rights of same-sex couples, women, reli-
gious minorities, or unpopular groups such as criminals.'® In state supreme courts,
this often means ruling on the constitutionality of statutes or citizen-sponsored ref-
erenda on hot-button social issues such as same-sex marriage.'” The targets of many
of these statutes and referenda are often politically powerless, so the judicial branch

is the only place where they can turn for protection of their rights.

An independent judiciary is crucial to the idea of checks and
balances

More than any other institution, judges have to keep the government true to its
constitution. The framers of the U.S. Constitution and state constitutions estab-

lished governments with checks and balances. The executive, legislative, and judicial
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branches have distinct roles. In general, the legislatures make the laws; the executive
branches enforce them; and courts interpret the laws, including constitutions. A
judiciary free from political constraints is crucial to this system of separation of pow-

ers. Without this independence, judges are just politicians in black robes.

In the Federalist Papers, Alexander Hamilton affirmed the judiciary’s power to rule
statutes unconstitutional and described the judiciary as the only institution that
can ensure the legislature does not violate the Constitution.'® Hamilton said that
unless courts can rule statutes unconstitutional, “all the reservations of particular

rights or privileges would amount to nothing”"

Judges interpret constitutions and define the boundaries of individual rights and
rules that prohibit the government from taking certain actions. This sometimes
requires courts to strike down statutes that violate constitutional rights, even

though the laws may be popular with voters. As Hamilton explained:

[I]t is not to be inferred ... that the representatives of the people, whenever a
momentary inclination happens to lay hold of a majority of their constituents,
incompatible with the provisions in the existing Constitution, would, on that

account, be justifiable in a violation of those provisions.*

In other words, just because a statute is popular does not mean it is constitutional.

Courts must be free from political pressure in order to protect constitutional rights.

The justices of the Iowa Supreme Court struck down a statute limiting marriage
to heterosexual couples in a 2009 case. The court unanimously ruled that deny-
ing same-sex couples the right to marry violates the Iowa and U.S. constitutions.”!
In its opinion, the court noted that, “The idea that courts, free from the political
influences in the other two branches of government, are better suited to protect

individual rights was recognized at the time our Iowa Constitution was formed.”

Though the Iowan justices had never before been compelled to raise campaign
funds, the ruling spurred Christian conservative groups that are opposed to the
decision to mount a campaign to unseat the justices in the 2010 retention elec-
tion—solely because of the ruling on same-sex marriage. Conservative political

groups from outside Iowa spent nearly $1 million attacking the justices.”

All three justices lost their seats in 2010, but polling suggests a fourth justice may

fare better this year.”* One Iowan who attended a recent rally against the justice
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said, “I don’t think judges should have the right to decide for us on the marriage
lowa’s EXPErENCE  issue or other constitutional issues.”” When voters argue judges should not have
the power to decide constitutional issues, there is a drastic misunderstanding of

shows that  the role of the judicial branch.

retention elections  Iowas experience shows that retention elections can become politicized. But uncon-
tested elections are less susceptible to political pressure than contested elections. In
can become . two-person race, a challenger will likely characterize an incumbent judge’s rul-
ings in a certain way and detail how his or her own rulings would be different and,
pO' iticized. But presumably, better. A judge in a retention election, however, only needs to defend
his or her record and qualifications. Voters in a merit-selection system never actually
uncontested get to choose a judge; they just decide whether to throw him or her out of office.
Merit-selection systems can be structured to provide voters with useful information
elections are [esS o evaluations based on neutral criteria, and such systems make judges even less
susceptible to political pressure.*®
susceptible to
If the judiciary becomes another political branch responsive to political pressure,
pO| itical Pressure  then there would be no branch of government that could check the power of legis-
latures or executives when they infringe on the constitutional rights of individuals.
than contested  Retired USS. Supreme Court Justice John Paul Stevens warned that, “Disciplining
judges for making an unpopular decision can only undermine their duty to apply
elections.  thelaw impartially”*” Judges who face contested elections may feel more pressure
to avoid striking down laws that are popular with voters and therefore cannot pro-
tect the constitutional rights of individuals. These rights are meaningless if they

cannot be vindicated.

Judges as politicians

Judges should not be forced to act like politicians to keep their jobs. Legislators
have to raise funds for their re-election campaigns, and citizens are not surprised
when legislators are responsive to their campaign contributors. Judges, however,
should not be beholden to election funders in the same manner. The judiciary

should be beyond the influence of special interests.

The drafters of the U.S. Constitution recognized that political considerations or cam-
paign contributors should not be able to influence judges. They established a system
in which federal judges are subject to political processes when they are nominated

by the president and confirmed by the U.S. Senate, but they serve for life once con-
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firmed.” Current Chief Justice John Roberts, during his 2005 confirmation hearing,
said that, “Judges are not politicians. They cannot promise to do certain things in

exchange for votes.”

Chief Justice Roberts’ lofty promise of judicial independence is threatened when
judges must campaign the way other politicians do and must rely on interest
groups to ensure their political futures. Retired U.S. Supreme Court Justice Sandra
Day O’Connor said that, “When you enter one of these courtrooms, the last thing
you want to worry about is whether the judge is more accountable to a campaign

contributor or an ideological group than to the law.”*

In August 2012 the Center for American Progress issued a report on how cam-
paign donations from big business have come to dominate judicial elections. The
states that have seen the most campaign cash now have high courts dominated by
judges who favor corporations over individual citizens. In states with contested elec-
tions, some Democratic judges count on labor unions or trial lawyers for campaign
cash or “get out the vote” operations. Republicans often look to corporations and
organizations funded by big business for campaign money.*' As these so-called big-

money judicial elections spread

to more states, these judicial Campaign cash in state supreme court races

candidates will come to depend
. Campaign contributions, 1990-2011*
on these same interest groups.

In these states, those who sue Numbers in millions
$60

corporations—such as injured

employees or consumers who
$50

have been scammed—are
finding it much more difficult

to obtain real justice from these 540

courts.?

$30

The CAP report demonstrated

how contested judicial elections 520
open the door for special inter-
est groups to influence the law. 310

Groups that desire a change in

the law can seek out judges who 0

1990-91 1992-93 1994-95 1996-97 1998-99 2000-01 2002-03 2004-05 2006-07 2008-09 2010-11

will deliver that change and

then spend money to get thOSE *These figures include campaign contributions and do not include independent spending.
Source: National Institute on Money in State Politics, High Court Candidates, 2000-2010, available at http:/followthemoney.org/

database/nationalview.phtml?|=0&f=J&y=2011&abbr=0
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judges elected. The insurance industry in Ohio, for example, was dissatisfied with
several rulings against insurers in the late 1990s and donated money to elect judges
who promptly reversed those rulings once in office.” In a merit-selection system,

special interests lose the chance to bolster candidates who favor their agenda.**

Special interests influence contested elections

Contested races affect judicial behavior in other ways, as well. A court’s role as
protector of constitutional rights sometimes requires it to rule for criminal defen-
dants, even if the defendant’s actual guilt is not in doubt.* Studies have found that
judges facing imminent elections are less likely to overturn criminal convictions.

A 2009 study found that this tendency was highest in partisan elections and not as
significant in retention elections.*® The vindication of a defendant’s rights should not

depend on a judge’s political considerations.

Criminal cases provide fodder for special interests running attack ads against
judges. In a 2006 race for the Washington Supreme Court, an ad featured a griev-
ing mother criticizing an incumbent judge for a decision that “let my son’s killer
walk free after serving less than a third of his murder sentence. You could have a
convicted murderer released ... next door and you wouldn’t even know it.” The ad
was paid for by Americans Tired of Lawsuit Abuse, a pro-tort-reform group that
has nothing to do with criminal law.*’

When a West Virginia coal executive spent a huge sum of money to influence

the 2004 election to the West Virginia Supreme Court, he poured his money into

a group that attacked the judge for allegedly granting probation to a child abuser.*
These ads did not mention the coal company’s $50 million verdict that was pending
before the court, but the U.S. Supreme Court took note of this conflict of interest
when it ruled that the judge who benefited from the money should have recused
himself** Though they have no interest in crime, special interest groups use criminal

cases to scare citizens into voting for judges who support their particular agenda.

Some of the same interest groups that influence judicial elections have opposed
merit-selection initiatives. In Pennsylvania, for example, pro-life groups opposed a
statute that would have replaced the state’s partisan judicial elections with a merit-
selection system.* The proposed constitutional amendment would have created

a commission to produce a list of nominees and allow the governor, with the state
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Senate’s consent, to appoint the judges on the state’s appellate courts.*' Pro-life
and conservative religious groups have donated hundreds of thousands of dol-
lars to Pennsylvanian judicial candidates in recent years,* and in June 2012 they

defeated a bill that would have lessened their ability to influence the law.

Merit selection reduces the opportunities for special interests to influence courts.
Advocates point out that merit selection can “minimize political influence by
eliminating the need for candidates to raise funds, advertise, and make campaign
promises, all of which can compromise judicial independence.”* Retention elec-

tions also subject judges to less political pressure than contested elections.

Many judges argue that merit selection leads to better-qualified judges.* One
organization of civil defense lawyers warns that contested elections might prevent
the most qualified lawyers from seeking seats on the bench, saying that, “Otherwise
qualified individuals may opt not to run for fear of losing to a judge before whom

future cases must be tried.”*

Although empirical evidence is hard to come by, a recent study from conservative
scholars used the number of times a judge’s opinion was cited by other jurisdic-
tions as an indicator of quality. By this measure, the authors found that appointed
judges outperformed elected judges.* The authors posit that, “A system that
selects for judges skilled at electioneering and politicking does not also necessarily

select for judges skilled at authoring high quality legal opinions.”*’

Structuring merit-selection systems to ensure independence

Critics of merit selection argue the system is undemocratic. They claim that
unelected nominating commissions should not have so much authority over judicial
selection.”® These critics often fail to recognize that judicial independence—not
democratic accountability—is the most important consideration in deciding how
to select judges. The framers of the U.S. Constitution and the drafters of early state
constitutions established systems in which judges are completely free from political

accountability once they are appointed.

Some conservatives, acknowledging the value of judicial independence but decry-
ing a lack of democracy in merit selection, argue for a system similar to the federal
model—gubernatorial appointment (without a nominating commission), state

Senate confirmation, and long terms.* This so-called Washington model would
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present its own problems, however, with politics being present at the selection stage.
The process would not be as transparent as modern merit-selection systems, and
would open the door to politicized appointments, as we see in the federal system
today, appointments can lead to gridlock if the executive and legislative branches are

controlled by different political parties.®

The history of merit selection

Merit selection emerged after states saw gubernatorial appointments tarnished by
allegations of partisanship and political corruption. The first system was approved
by Missouri voters in 1940 after the state’s courts had become politicized and
subject to control by a powerful political machine.®' The Missouri plan, as it came
to be known, was adopted in Kansas after a 1956 scandal involving then-Gov. Fred
Hall, who had lost the Republican primary. Gov. Hall’s friend, the chief justice of
the state supreme court, resigned his position at the same time Gov. Hall resigned
as governor. The lieutenant governor assumed office for the last few days of the
term, and his single official act was to appoint Gov. Hall to the empty seat on the

Kansas Supreme Court.”

In 1970 a Florida governor appointed a state supreme court justice who was
charged with selling drugs and who became a fugitive from the law. The then-
president of the Florida state bar said the governor ignored the bar’s background
check, which had raised red flags.** Florida amended its constitution to institute a
merit-selection system a few years after the scandal, but state legislators are fight-

ing to establish a system that would again give politicians more control.

Merit selection frees judges from political infighting and shady deal-making.
Opponents of merit selection are particularly critical, however, of systems that
allow state bar associations to appoint some members of nominating commis-
sions.** Conservative critics argue bar associations are often more liberal than
their state’s citizens.> A recent study found that merit-selection systems in
Missouri and Tennessee resulted in judges that were more liberal than the major-
ity of citizens in those states.* The author of the study acknowledged, however,
that the governors of the two states and the elected officials who appointed some
commission members were overwhelmingly Democrats during the time period
studied.”” Other scholars have found mixed results in asking whether state bar

associations skew left.*®
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Studies that focus on the outcomes—not the processes—shed little light on the
actual deliberations of the commissions. Earlier this year, the American Judicature
Society conducted a broad survey of 487 nominating-commission members in 30
states, and the results cast doubt on the argument that merit selection is a politicized
process. The survey found that commission members overwhelmingly reject the use
of political considerations in their deliberations. More than 73 percent of the com-
mission members said party affiliation is not considered during their deliberations.*’

A majority said they were not even aware of candidates’ party affiliations.®

The survey did find that Democrats outnumber Republicans in the total number of
commission members, but this discrepancy was much more pronounced for mem-
bers appointed by governors.®' This suggests that any partisan imbalance is more a

result of gubernatorial appointment than of the role of state bar associations.

A survey of older research suggests that a rule prohibiting a partisan imbalance
on the nominating commissions can reduce the influence of political consider-
ations.® This reform could address any imbalance on the nominating commis-
sions without subjecting judicial candidates to more influence from the political

branches of government.

Ensuring legitimacy in the eyes of the public

The U.S. Chamber Institute of Legal Reform argues that state bars should recom-
mend lawyers to serve on the commissions, but governors should actually appoint
them.® New York has a requisite number of attorneys on its nominating com-
missions, but they are all chosen by elected officials and not by the state bar.%* In
Arizona the state bar recommends the attorney commissioners, but the governor

actually appoints them.®

Merit-selection systems are not designed to be accountable to politicians or the
public, because a judge’s role as a defender of the Constitution requires him or her
to be above politics. That being said, many states have reformed their merit-selec-

tion processes to ensure that citizens perceive them as legitimate and unbiased.

Justice O’Connor offers Arizona’s system as a model. “In that state, nomi-
nating commissions are dominated by non-lawyers, and their meetings are
open. Candidates’ applications are available online, and the public is invited

to comment,” she said.® More transparency and lay-citizen participation can
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inspire confidence in the process. The American Judicature Society recommends
that merit-selection systems include written ethical and procedural rules.””
Massachusetts, for example, has strict standards for preventing any conflicts of

interest with applicants.*

Nominating commissions must have clear and consistent criteria on which to
assess candidates. In New York the commission is governed by an executive order,
which requires it to evaluate a candidate based on his or her “integrity, indepen-
dence, intellect, judgment, temperament and experience.”® Most of the constitu-
tional provisions establishing nominating commissions do not specify the criteria
that govern them. While governors have issued executive orders filling in the
blanks, legislatures can provide more continuity by passing statutes that establish

criteria for assessing a candidate’s merit.

Many states that use merit selection appoint their judges for long terms—between
10 years and 12 years—before their first retention elections.”” The longer the term,
the more independence the judge enjoys from political influence because judges

will less often feel pressure to ensure their decisions are popular.

rsoamomessmamonee@1VING voters useful information

Retired U.S. Supreme Court Justice
Sandra Day O'Connor

With retention elections becoming more politicized, advocates of merit selection
argue that voters should not make their decisions based on a single high-profile
decision by a judge. Instead, advocates and state bar associations argue that impar-
tiality, an understanding of the law, and other values are the criteria voters should
use to make their decisions in a retention election. The Florida Bar Association,
for example, asks citizens to base their votes on a judge’s “legal abilities, tempera-

ment, and commitment to follow the law and decide cases impartially””*

Surveys have shown that voters often do not feel knowledgeable about judicial
candidates.”” It is therefore asking a lot for voters to seek out and find information

on the judges’ qualifications, temperament, and legal abilities. If a voter is aware of a
high-profile decision from his or her state supreme court, how can that voter put aside
his or her views on that case and focus solely on merit? Retention elections must be
accompanied by evaluations or voter guides that give the public useful information—

a broad range of material beyond just one or two cases that received media attention.
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Judicial performance evaluations have proven to be very useful for voters. These
evaluations can promote meaningful accountability for judges by imparting
knowledge about the judge’s performance in office. Supporters point out that
judicial performance evaluations are “process-oriented, not outcome-oriented.””
Anonymous surveys are given to attorneys, jurors, and others who watch judges
as they work, and more comprehensive programs include information on case-
management statics, public comments, and interviews with the judges.”* New
Mexico goes so far as to seek input from “court staff, other appellate judges, trial
court judges whose cases have been appealed, the judge’s current and former law

clerks, and law professors.””®

The Defense Research Institute, an organization of civil defense attorneys,

says judicial performance evaluations should be structured to enable a judge’s
self-improvement and a voter’s informed decision. The institute also says the
evaluations should “educate the public that specific case outcome should not be
the determinative factor in judicial election or retention.”’® The American Bar
Association offers detailed model criteria for assessing a judge’s legal abilities,
integrity/impartiality, communication skills, professionalism/temperament, and

administrative capacity.”’

North Carolina, a state that holds nonpartisan contested elections, offers citizens
a voter guide, which describes the candidates’ background. Voters are informed of
the candidates’ experience, education, and endorsements. The candidates are also

allowed to submit statements to be included in the guide.”

As recent campaigns have shown, retention elections are not perfect and do

not provide judges with complete independence from political considerations.
Retention elections are vastly preferable to contested elections, though, and pro-
viding voters with relevant, unbiased information can keep the focus on a judge’s
merit, not on his or her views on a single high-profile issue. Further, voters in
retention elections make their decisions after a judge has been on the bench for at

least one term, giving voters a track record to consider before making a decision.

Conclusion

Constitutional principles are supposed to be above the petty politics of legisla-

tures. When a statute or referendum conflicts with the constitution, a court must
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enforce constitutional values. It is often a thankless task that judges carry out, strik-
ing down the will of the people manifested in statutes and referenda. But judges are
the only institutions in place to protect our constitutions and the individual rights

enshrined therein.

If judges are politically accountable, they cannot perform this crucial function. We
need institutions in our society that can check the whims of the citizenry when
they are not in accordance with the timeless principles laid down by the leaders

who founded these states and our country.

There are times when it might be politically popular for politicians to target cer-

tain groups—those that are in the minority, naturally, since attacking a majority of
citizens would likely not lead to electoral victory. This is especially true in tough eco-
nomic times, when politicians have used groups such as immigrants as scapegoats.
Courts must be able to stop legislatures and governors who cross the line. A majority
of citizens might feel satisfied when elected judges avoid striking down popular stat-
utes related to certain hot-button issues, but a constitution suffers when there is no
branch of government to ensure the laws conform to it. If the courts do not protect

individual rights from government encroachment, no one can.

Unfortunately, judicial independence is increasingly threatened by politicized reten-
tion elections. In an eerily prescient 2008 law review article, Justice Mark Cady of

the Iowa Supreme Court warns of this very danger. Cady remarked:

Just as the personal views of a judge should not drive the judicial decision-mak-
ing process, the personal views of the voter also should not be a focus in retention
elections. Both views are inappropriate as a driving mechanism for judicial deci-

sions because no individual’s view—either judge or voter—is above the law.”

Justice Cady points out that states that use retention elections can provide useful
information to voters, allowing them to make decisions based on a broad under-

standing of a judge’s role.*

Despite Iowa’s experience in 2010, the question of whether a judge should be
retained is less likely to be politicized than a choice between two candidates with
divergent views. Voters in retention elections are not asked to replace a candidate
with a specific alternative, and special interests cannot recruit a candidate they
believe will serve their agenda. If judicial independence is paramount, the ques-

tion of whether to vote a judge off the bench for protecting the rights of same-sex
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couples is preferable to choosing between a judge with a certain view on same-sex

marriage and a challenger with an opposite view.

Not surprisingly, conservative critics of merit selection like to quote the framers
of the U.S. Constitution on the need for democratic legitimacy.*' Those with an
affinity for the framers must remember that they did not favor judicial elections,
which were not introduced for state supreme courts until many decades later. On
the contrary, the framers of the U.S. Constitution set up a federal system that com-
pletely insulates judges, once on the bench, from political accountability. In the
Federalist Papers, Alexander Hamilton said citizens “of every description” should
value judicial independence because “no man can be sure that he may not be
tomorrow the victim of a spirit of injustice.”®> As the framers of the Constitution
clearly understood, a judiciary that can protect our constitutional rights without

fear of political backlash guarantees freedom for all.
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Strong Recusal Rules Are Crucial to
Judicial Integrity

Originally published: November 20, 2012

summary

The flood of judicial campaign cash in recent years has flowed from corpora-
tions, interest groups, and lawyers seeking to influence the rulings issued by those
courts. Unlike legislators, judges make decisions that impact specific individuals
or entities, which means the avoidance of any bias or partiality is critical. The
recusal rules in most states are vague, and judges all too often refuse to abstain

in the face of glaring conflicts of interest. This has caused the public to doubt the
impartiality of judges.

In most states, high court judges write their own ethical rules and decide when
recusal is appropriate. Some courts have recently weakened their recusal rules. In
2010 four conservative justices in Wisconsin adopted the standards urged by pro-
corporate associations that have donated millions of dollars to their campaigns.
The new rule says campaign donations or independent spending by a litigant or an
attorney can never be the sole basis for recusal. A dissenting judge criticized the
court for adopting “word-for-word the script of special interests that may want to

sway the results of future judicial campaigns.”

Only five states explicitly require recusal when contributions reach a certain
threshold. Alabama has such a law, but it has not been enforced. In 2010 Alabama
Supreme Court candidates accepted dozens of contributions higher than the
recusal threshold, with some donors giving tens of thousands of dollars. Because
the recusal rule is unenforced, the justices can hear cases involving these contribu-
tors. State legislatures should pass laws that specify when recusal is required due
to campaign contributions and independent expenditures, which play an increas-
ingly crucial role in judicial elections. Mandatory recusal rules would go a long

way toward disabusing citizens of the notion that justice can be bought.
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Introduction

Since the 2000 election season, state supreme court races have seen a surge in
campaign cash. State supreme court candidates from 2000 to 2009 raised more than
$200 million—two and a half times more than the amount raised in the previ-

ous decade.! A report from Justice at Stake, an advocate for fair courts, found that
judicial elections in 2012 set a spending record, with $27.8 million shelled out for
television advertising alone.” This flood of campaign cash has flowed from corpora-
tions, interest groups, and lawyers seeking to influence the composition of state high

courts and the rulings issued by those courts.

This abundance of campaign donations has sometimes led to alarming conflicts
of interest. Unlike legislators, judges make decisions that impact specific indi-
viduals or entities, which means the avoidance of any bias or partiality is critical.
Under the ethical rules and guidelines in place in most states, judges must dis-
close any campaign donations from parties or attorneys before their courts, and
they must refrain from hearing a case if it would give rise to “impropriety or the
appearance of impropriety” This standard, however, is vague and leaves much to

interpretation.

Judges sometimes recuse themselves from cases involving litigants or lawyers who
have given money to their campaigns, but all too often judges refuse to abstain

in the face of glaring conflicts of interest. This has caused the public to doubt the
impartiality of judges. According to several recent polls, more than three quarters

of respondents believe that campaign cash influences rulings.*

The North Carolina state legislature acknowledged these concerns in 2002, when it
overhauled its judicial elections process and established public financing for quali-
fied candidates for the state’s appellate courts.® This system kept special interests
from influencing the law and allowed North Carolina judicial candidates to avoid
the ethical dilemmas that have plagued other states.® The 2012 election, however,
saw the state’s public financing system overwhelmed by “independent spending”

as organizations supporting conservative Justice Paul Newby spent more than $2.5
million in his successful re-election bid.” Funding these organizations were tobacco
companies, education advocates, and health care interests—groups with a stake in
cases before the North Carolina Supreme Court. The largest donation, by far, was
$875,000 from the Republican State Leadership Committee, a national group dedi-

cated to electing Republicans to state offices.®
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One of those cases before the North Carolina high court involves a lawsuit filed
by the state chapter of the National Association for the Advancement of Colored
People, or NAACP, among others, alleging that Republican legislators discrimi-
nated against African American voters in redrawing the state’s legislative districts.
The plaintiffs allege that the drafters of the redistricting map purposely diluted
the political power of “minority voters” by using race as a proxy for political party.
Alower court granted the plaintiffs’ motion to access information about how the
map was drawn.” That decision, which is now being challenged in the high court,
is seen as a precursor to the North Carolina Supreme Court eventually ruling on
the legality of the redrawn legislative map. With the redistricting issue looming,
the Republican Party and corporate interest groups used independent spending
to influence the 2012 North Carolina Supreme Court election. Newby will have
to decide whether all that independent campaign cash supporting his candidacy

means that he should recuse himself from the case.

In 22009 case the U.S. Supreme Court tackled the ethical dilemmas that arise

from huge judicial campaign donations from parties before a court. The Court in
Caperton v. Massey Coal Co. held that “extraordinary” campaign donations from Don
Blankenship, CEO of Massey Coal, violated the plaintiff’s due process rights. The
plaintiffin Caperton was the owner of a small mining company who sued the much
larger Massey corporation, alleging that it “destroyed” his business. The jury awarded
the plaintiff $50 million, but while the case was pending before the West Virginia
Supreme Court, Blankenship spent $3 million to help elect a Republican justice to
that court.'® The newly elected justice refused to recuse himself from the lawsuit,
even though two of his colleagues had done so."! The justice cast the deciding vote to

overturn the verdict on a technicality."

The U.S. Supreme Court held that the Constitution required the West Virginia

justice to recuse himself. Justice Anthony Kennedy’s opinion said Blankenship’s

“extraordinary contributions were made at a time when he had a vested stake in

ASSOCIATED PRESS/JEFF GENTNER
the outcome. Just as no man is allowed to be a judge in his own cause, similar fears  Massey Energy President Don Blankenship
stands beneath the columns of the Capitol
Dome, during the first day of the 2005

noted that the Constitution “demarks only the outer boundaries of judicial dis- legislative special session in Charleston, W.Va.

qualifications” and that states can implement stronger rules.'

of bias can arise when ... a man chooses the judge in his own cause.”’* Kennedy
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Judges refuse to police themselves

The most recent American Bar Association Model Code of Judicial Conduct
instructs judges to disclose any potential conflicts of interest and requires recusal
when campaign contributions exceed a certain amount. Leaving it to states to fill
in the blanks, the rule says recusal is mandated when “a party, a party’s lawyer, or
the law firm of a party’s lawyer has within the previous __ years made aggregate
contributions to the judge’s campaign in an amount greater than " In the
wake of the Caperton decision, a few states strengthened their recusal rules, but
most states have not responded to the ethical dilemmas that have emerged as

campaign cash has flooded judicial elections.'®

Some state supreme courts have even weakened their recusal standards in recent
years. In a 2010 decision by the Wisconsin Supreme Court, a four-justice major-
ity of conservative justices voted for an inadequate recusal rule.'” The court
adopted the watered-down standards articulated by a number of conservative
organizations, including the Wisconsin Realtors Association and Wisconsin’s
Manufacturers and Commerce. These corporate-funded groups subsequently
donated nearly a million dollars to support Justice David Prosser’s successful re-
election in 2011, keeping in place the court’s four-justice conservative majority.'*
The new rule states that campaign donations or independent expenditures by a

litigant or an attorney can never be the sole basis for recusal.”’

The four conservative Wisconsin justices rejected an alternate proposal from

the League of Women Voters to mandate recusal when a party contributes to
ajustice’s campaign. The League argued the court must have “rules for recusal
which remove any perception that justices and judges are beholden to those who

contribute to their campaigns.”*

Wisconsin Justice Ann Walsh Bradley dissented from the order adopting the stan-
dard urged by the corporate interest groups, expressing alarm that judges’ cam-
paigns can now ask parties before the court for campaign contributions. “Judges
must be perceived as beyond price,” Bradley stated. She criticized the majority

for adopting “word-for-word the script of special interests that may want to sway
the results of future judicial campaigns.”*' The Wisconsin high court’s four-justice
majority seems intent on making it easier for big money to influence the judiciary,

at the expense of litigants without resources to contribute to political campaigns.
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One substantial donor to judicial campaigns—insurance giant State Farm—saw
several recusal requests directed toward a beneficiary of the company’s generosity,
Illinois Supreme Court Justice Lloyd Karmeier, in a class action lawsuit in which
ajury awarded a $1 billion verdict against the insurer. According to the plain-

tiffs in that case, the company spent millions of dollars to elect Karmeier to the
Illinois Supreme Court in 2004. The class action lawsuit was brought by millions
of policyholders who claimed State Farm had violated their insurance policies
and consumer protection laws by offering inferior parts to repair their cars. Justice
Karmeier was elected to the court while the case was pending. The plaintiffs asked
Justice Karmeier to recuse himself because State Farm’s employees and lawyers
had donated around $350,000 to his campaign, but he declined. Justice Karmeier

voted to overturn the verdict.??

The plaintiffs, claiming they had discovered new connections between the judge’s
campaign and State Farm, filed a new lawsuit in the fall of 2011 alleging that State
Farm—through political groups such as the U.S. Chamber of Commerce and the
Ilinois Civil Justice League—"‘recruited Karmeier, directed his campaign, had
developed a vast network of contributors, and funneled as much as $4 million to
the campaign” in an effort to influence the outcome of the appeal.”® State Farm has
sought to dismiss the lawsuit, arguing that it rehashes many of the claims asserted

in the previous case.”*

Some judges oppose stricter recusal rules on the basis of their “duty to sit,” which
requires them to hear cases and controversies before them. Because they belong to
the courts of last resort for many cases, state supreme court justices who refuse to

abstain often cite this notion.

Even when judges seek to recuse themselves, this duty has sometimes made it
impossible for them to do so. In a 2000 Nevada Supreme Court case, a trial court
judge recused himself from hearing a lawsuit brought by two plaintiffs whose land
was seized through eminent domain for a private redevelopment project.”® After
the case was assigned to the judge, four casinos that would benefit from the rede-
velopment project gave contributions to the judge’s campaign.”® The landowners
asked the judge to recuse himself because of the contributions and because two of

the witnesses were casino executives who gave money to the judge’s campaign.

To his credit, the judge agreed and abstained. But after three other trial court
judges similarly recused themselves, the redevelopment authority persuaded the

Nevada Supreme Court to order the original judge to hear the case. In issuing its
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order, the high court noted “this recurring problem of campaign contributions”
but said a rule requiring recusal due to campaign contributions would “severely
and intolerably obstruct the conduct of judicial business.””” In other words,
campaign cash from litigants and attorneys is so pervasive that requiring recusal in

these circumstances would make it impossible for judges to do their jobs.

The Nevada plaintiffs—their land taken to provide a parking deck for the same
casinos that donated to the judge’s campaign—Ilikely found little solace in the judge’s
“duty to sit” This legal axiom predates multimillion-dollar judicial campaigns and

ignores the damage they have done to public confidence in the judiciary.

Several years after the Nevada high court’s decision, the Los Angeles Times
described the Nevada judiciary as rife with conflicts of interest, displaying a “style
of wide-open, frontier justice that veers out of control across ethical, if not legal,
boundaries.”*® The Nevada high court in 2009 adopted a rule requiring recusal
when a judge’s “impartiality might reasonably be questioned,” but the justices
rejected two proposals to specify when campaign contributions require recusal.”
One rule would have kicked in when contributions exceed $50,000, and the other
would have required recusal when a party or law firm provides 5 percent or more

of ajudge’s campaign funding.*’

When courts are left to police themselves, the strength of a court’s standards
depends on the will of a majority of the justices. The Michigan Supreme Court
has taken a step in the right direction, but not every justice is on board. The court
recently adopted a rule that permits the entire court to review motions to recuse
ajustice. Under the rule, a justice must respond in writing to requests for recusal,
and if he or she decides not to abstain, the party making the request can appeal

that decision to the entire court.?!

Two of the Michigan court’s seven justices, however, have refused to participate
in these appeals. Justice Maura Corrigan, dissenting in one such case, argued that

Michigan’s recusal standard is too high:

The rule effectively gives a majority of justices carte blanche to disqualify their
colleagues simply by articulating its impressions of why a challenged justice’s
participation appeared improper, without regard to the existence of the tradi-
tional, more objective grounds for recusal such as personal bias, involvement in

the case, or economic interest in the case.>
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Corrigan also argues that the rule “nullifies the electoral choice of the people of
Michigan by permitting the Court to decide which justices may participate in a

. 233
glven case.

Justice Corrigan’s objections are based on outdated notions of judicial impartiality.
Ethics rules have been strengthened as campaign cash has flooded judicial elec-
tions. A personal financial stake in a case is no longer the only basis for demanding
recusal. In Caperton, the U.S. Supreme Court quoted the then-existing version of
the American Bar Association Model Code of Judicial Conduct, which instructed
judges to avoid “the appearance of impropriety” The Court noted that this rule
has been adopted by “almost every state.”** The Court explicitly did not find any
actual bias or impartiality on the part of the judge in Caperton, but recusal was still

required because of the risk of bias.

Justice Corrigan’s stance illustrates the folly of leaving it to judges to police them-
selves on ethical issues. If two more justices were elected to the Michigan bench
who share Corrigan’s views, the justices could revoke the rule. Legislative action is

necessary to ensure recusal rules are more consistent, legislative.

Legislatures should pass real recusal reform

Despite the steep rise in judicial campaign cash, courts have failed to implement

the tough recusal rules needed to ensure public confidence in judicial impartiality.
Caperton may provide some relief from the most extraordinary and blatant conflicts
of interests, but it is not enough. State legislatures should pass laws that specify when

recusal is required.

Only five states explicitly require recusal when campaign contributions reach

a certain threshold.* In California a judge cannot hear a case if he or she has
received campaign contributions of more than $1,500 from a party or a lawyer in
the case.’ Alabama similarly requires a trial court judge’s recusal when a litigant or
attorney has given more than $2,000 to the judge’s campaign. For appellate judges,
the threshold is $4,000.3 The Alabama law states: “Under no circumstances shall
ajustice or judge solicit a waiver of recusal or participate in any way when . . . the
contributions of a party or its attorney exceed the applicable limit.”*® The statute
instructs the high court to promulgate rules allowing motions to recuse under

these standards to be heard by lower court judges.*
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The Alabama law was passed in 1995, but it remains stuck in legal limbo. The
Alabama Attorney General’s office initially submitted the rule to the U.S.
Department of Justice for “preclearance” under* Section $ of the Voting Rights
Act, which requires certain jurisdictions with a history of racial discrimination in
voting to “pre-clear” any changes in voting with the federal government. After the
department asked for more information on the rule, the office sought to revoke its
submission, claiming the rule was not subject to preclearance. The state and federal
government have yet to resolve the issue. The Alabama high court, meanwhile, has
refused to implement the rule until it is precleared.*' Rejecting a lawsuit seeking to
break this stalemate, a federal court recently referred to the situation as a “game of

political chicken, with both players staring (or perhaps winking) at each other.”**

Alabama was on the leading edge of the trend of exploding campaign costs for high
court races. The 2006 high court race saw candidates spend $13.5 million—nearly
half of all the money spent on high court races nationwide that year.* Candidates in
the 2010 Alabama Supreme Court election accepted dozens of contributions higher
than the $4,000 threshold, with some contributors forking over tens of thousands of
dollars to the judges’ campaigns.* Because the recusal rule is unenforced, however,
the judges can hear cases involving these campaign contributors. Alabama citizens
and their state legislators should demand that the court honor this law, which is now

nearly 20 years old.

As the trend toward expensive judicial races spreads, states around the country
should emulate California and Alabama by passing rules that mandate recusal

when campaign contributions from a party or lawyer reach a certain point.

Alabama and California use a specific monetary threshold. One scholar recently
suggested using a standard of “five to ten percent of the judge’s total campaign
expenditures.”” Caperton similarly relied on criteria such as “a contribution’s rela-
tive size in comparison to the total amount of money contributed to the cam-
paign.”* As long as recusal rules are based on vague standards of “impropriety,”

judges will be able to avoid recusal in the face of large campaign contributions.

Additionally, recusal statutes should cover independent expenditures made on
behalf of a judge’s campaign. Spending by groups that are independent of judicial
campaigns has risen sharply in recent elections. According to the Justice at Stake
report, in the 2012 election independent spending on television ads exceeded
the amount spent by campaigns.*” In Caperton, the coal executive’s influence

on the 2004 West Virginia Supreme Court election was mostly in the form of
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independent spending. Even though the coal executive’s direct contribution to the
candidate was rather modest, the U.S. Supreme Court held that his indirect contri-
butions—in the form of a $2.5 million donation to a group criticizing the judge’s
criminal decisions and $500,000 spent on ads by the executive himself—resulted

in an unconstitutional conflict of interest.*®

Independent spending allows interest groups to circumvent campaign contribution
limits, and if allowed to remain unchecked, they will continue to play a crucial role
in judicial races. The U.S. Supreme Court, in cases like Citizens United, has loosened
restrictions on independent spending, and the federal agency regulating campaign
finance is paralyzed by a partisan stalemate.*” Omitting independent expenditures
from recusal rules would present a huge loophole for litigants and lawyers looking to

influence judges.

If state legislatures do not implement mandatory recusal rules, they should at least
follow the Michigan high court’s lead and allow review of a recusal decision by

an entire court. The judge facing the alleged conflict of interest should not be the
only person deciding the issue. After all, if a judge has a conflict of interest in a law-

suit, he or she also has a conflict of interest in deciding whether to hear the suit.

Some judges might express alarm at legislatures crafting ethics rules for the judicial
branch, citing concerns about separation of powers. The courts, however, retain
their role as interpreters of their respective state constitutions, meaning that any
rules that violate the constitutional separation of powers can be stricken. These rules
generally leave the ultimate decision on recusal in the hands of judges, so they do
not give other branches control over who hears a specific case. More importantly,
these concerns gloss over the damage that conflicts of interest inflict on the public’s
perception of the judiciary. Unlike laws allowing legislatures to override court rules
or giving politicians more control over judicial selection, recusal rules govern the
ethics of judges, and they are only necessary in states in which the high courts have

failed to respond adequately to the swelling tide of campaign cash.

Conclusion

The explosion of money in judicial politics has brought renewed attention to the
issue of judicial ethics. Contflicts of interest like those in Avery v. State Farm and

Caperton v. Massey Coal Co. shock the consciences of citizens and cause them to
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question the integrity of the judiciary. The Supreme Court’s Caperton ruling may

provide relief in some of the most egregious cases, but states must go further.

State legislatures should pass rules mandating recusal when the campaign
contributions of a party or its attorneys reach a certain point. The legislatures
can base the threshold on a certain dollar amount, based on the historical cost
of judicial elections, or on a percentage of a candidate’s total contributions. A
bright-line rule would not allow judges any wiggle room to avoid recusal. It
would also discourage special interests from donating too much money to judi-
cial candidates they favor because doing so would mean that the judges, once on

the bench, could not hear their cases.

Recusal statutes should also govern independent expenditures, which play an
increasingly important role in judicial elections. The defendant in Caperton
used independent expenditures to evade contribution limits, and omitting this
money from recusal rules would leave a glaring loophole for those seeking to

curry favor with judges.

Polls show that the vast majority of citizens are concerned that campaign cash
affects judges’ rulings.*® This is a bipartisan concern, and the public must demand
that state legislators take action. Citizens should also hold judicial candidates to
account for these concerns about impartiality. Voters should reward high court

candidates who run on a platform of recusal reform.

Coal executive Hugh Caperton saw his business destroyed by a much larger
corporation and won a jury verdict for his losses, but then saw the larger corpo-
ration work to elect a judge who overturned the verdict. In 2010 Caperton said
he had “experienced firsthand the devastation and destruction that big money
campaign donations are causing in judicial elections and ultimately, in our courts.”
He lamented, “It appears that justice is indeed for sale” Mandatory recusal rules
would go along way toward disabusing citizens of the notion that judges and by

extension, justice, can be bought.
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Public Financing of Judicial Races Can
Give Small Donors a Decisive Role

Originally published: December 12, 2012

summary

Public financing programs can drastically limit the opportunity for litigants and
special interests to influence the law through campaign contributions. In most public
financing systems, candidates must qualify for public funds by raising a certain
amount of small contributions. The participating candidates must agree to spending
limits and pledge to forgo private funds. North Carolina’s public financing program
has been held out as a model for other states, but this year’s election saw the system
overwhelmed by independent spending. The state’s options for regulating campaign

finance were sharply limited by recent U.S. Supreme Court cases.

While the U.S. Supreme Court has ruled traditional “matching funds” unconstitu-
tional, some states are considering “small donor matching” programs in which public
funds “multiply” the impact of small donors. New York City’s public financing sys-
tem gives participating municipal candidates six dollars in matching funds for each
dollar of the first $175 donated to a campaign. Thus, a $175 donation becomes a
$1,225 donation. The system has made small donors much more important relative
to large donors. Municipal candidates receive most of their donations from middle-
class and working-class donors who are matched by public funds. The system has
made the pool of campaign donors more diverse and more representative of the

city’s population.

A system of small donor matching funds offers candidates the flexibility they need,
given the unpredictable cost of judicial campaigns. Moreover, small donor match-
ing can give challengers a better chance at defeating incumbents. Most importantly,
judges would be beholden to ordinary citizens making small donations, not corpora-
tions and lawyers that have tons of money to donate. This would be an important
step toward a justice system that works for all citizens, not just those with money to

spend influencing the law.
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Introduction

The 2012 elections saw spending records shattered as the unlimited campaign cash
unleashed by Citizens United and other federal court cases funded billions of dollars
in independent expenditures.' Candidates in state supreme court races across the
country spent a record $27.8 million for television advertising, and more than half
of this money came in the form of independent expenditures, according to Justice at
Stake and the Brennan Center for Justice—two groups that track money in judicial
elections.” Spending on judicial races exceeded $1 million in 10 states.’ This money,
as usual, came from corporations, lawyers, and others with a stake in cases before
these courts. Judicial campaign contributions often give rise to conflicts of interest

when judges rule on cases involving their campaign donors.

Public financing programs can drastically limit the opportunity for lawyers, cor-
porations, or others to influence the law through campaign contributions. In most
public financing systems, candidates must qualify for public subsidies by raising a
certain amount of small contributions.* The participating candidates must agree
to certain conditions, such as spending limits and pledging to forgo private funds.®
North Carolina, for example, has a public financing system in which appellate
court candidates must raise roughly between $40,000 and $80,000 in small con-
tributions to qualify for public funds. Participating candidates receive more than
$200,000 in public financing, but they can only spend that sum and the qualifying
contributions on their campaigns.” New Mexico instituted a similar system for

statewide judicial races in 2007.%

North Carolina’s program has been held out as a model for other states consid-
ering reforms to keep special interest money out of judicial campaigns, but this
year’s election saw the system overwhelmed by independent spending as the
state’s options for regulating campaign finance were sharply limited by recent U.S.

Supreme Court cases.

Like New Mexico and other states,” North Carolina offered publicly financed can-
didates “matching funds” whenever their opponents and the groups supporting
their opponents spent more than the amount available through the public subsidy.
This matching funds system, however, was ruled unconstitutional under a 2011
U.S. Supreme Court case, which held that distributing funds to publicly financed
candidates in response to an opponent’s spending is effectively a “penalty” for the

opponent’s political speech."
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While the traditional form of “matching funds” is now unconstitutional, some
jurisdictions have implemented “small-donor matching” systems in which public
funds are used to “multiply” the impact of small donors. If a state offers five-to-one
matching funds for small donations, for example, a $200 contribution becomes a
$1,000 contribution. These systems have not yet been implemented for judicial
campaigns. But if these systems were put in place, small-donor matching could
help states shore up public confidence in judicial integrity and drastically change
the pool of campaign funds on which judicial candidates rely, while also providing

candidates the flexibility needed to respond to unlimited independent spending.

Given the explosive growth in judicial campaign cash, states should act quickly

to implement viable public financing programs that do not violate U.S. Supreme
Court precedents. Recent polls suggest that the vast majority of citizens believe
that campaign contributions affect judicial rulings."" A 2011 poll from Justice at
Stake, a nonpartisan campaign to keep courts fair and impartial, found that “94
percent of North Carolina voters believe campaign contributions have some sway
on a judge’s decision.”"* The millions spent in the 2012 race for the North Carolina

Supreme Court is unlikely to assuage these concerns.

Several organizations spent around $2.5 million to help conservative Justice Paul
Newby win re-election. Much of this money came from corporate interests like
the North Carolina Chamber of Commerce and two tobacco companies that
benefited from a 2009 ruling'® authored by Newby.'* The largest donation, by far,
was nearly $1.2 million from the Republican State Leadership Committee, which
helped the Republican-led North Carolina state legislature draft its recent redis-
tricting map."® Those maps are being challenged in a lawsuit by civil rights groups
alleging that the drafters used race as a proxy for political party and disenfran-
chised minority voters.'® Under judicial ethics rules, Justice Newby will have to
decide whether he “should disqualify himself” because his “impartiality may rea-
sonably be questioned.”"” While this case was pending before the North Carolina
Supreme Court, the Republican State Leadership Committee contributed about
half of the millions of dollars spent to re-elect Justice Newby and keep a 4-3 con-

servative majority on the court.

This type of conflict of interest is exactly what North Carolina was hoping to avoid
a decade ago, when it began offering public financing to appellate court candi-
dates. A 2002 statute established a public financing system for judicial campaigns
to prevent special interests from influencing the law.'® As the state was debating

the issue, Judge James Wynn of the North Carolina Court of Appeals said the

Public Financing of Judicial Races Can Give Small Donors a Decisive Role
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existing system allowed those with an interest in pending cases too much influ-
ence. Judge Wynn said it was “like letting major league baseball players contribute

money to influence the selection of umpires to call their games.”"

The effort was a resounding success in keeping special interests from influencing the
composition of the court and its decisions. In 2002 candidates for the state supreme
court raised around $800,000, with more than half of this money coming from law-
yers or business interests.”* In the 2008 race, by contrast, candidates raised almost

$700,000, and 72 percent of that came from the public financing program.*!

This year’s election, however, saw independent spending from special interests
outside the state overwhelming North Carolina’s public financing system. The U.S.
Supreme Court, in cases like Citizens United, has struck down restrictions on inde-
pendent spending and made it easier for those with money to use their resources

to influence elections. Entities with an interest in cases before the North Carolina
Supreme Court spent $2 million in 2012 to elect their preferred judge. Justice
Newby’s opponent lost, having been massively outspent by the independent groups
supporting the incumbent. The challenger would have qualified for matching funds
ifarecent U.S. Supreme Court case had not made those funds unavailable.””

Constitutional limits on public finance

In alandmark 1976 campaign finance case, Buckley v. Valeo, the U.S. Supreme
Court upheld a public financing system for presidential candidates. The Buckley
Court reviewed a federal statute that instituted broad reforms of federal campaigns
in the wake of the Watergate scandal, asking whether the reforms violate the First
Amendment.” The federal public financing system was upheld by the Court as a
means of furthering, not abridging, political speech. The Court said that Congress,
in establishing this system, sought to “facilitate and enlarge public discussion and

participation in the electoral process, goals vital to a self-governing people.”**

In a2011 case, Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, the

U.S. Supreme Court cast many public financing systems into doubt by ruling that
traditional matching funds are unconstitutional.** The Bennett case concerned an
Arizona public financing program for statewide candidates—not including judicial
candidates—who agree to certain spending and contribution limits. Participating

candidates were eligible for traditional matching funds.* For every dollar the pri-
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vately financed campaign spent above the amount of public financing, the state gave
a dollar to the publicly financed candidate.”

In an opinion by Chief Justice John Roberts, a five-justice majority described the
matching funds as a “penalty” on privately financed candidates who spend above
a certain amount on political speech.”® “The direct result of the speech of privately
financed candidates and independent expenditure groups is a state-provided mon-
etary subsidy to a political rival”* The Court ruled that this “penalty” on speech
violates the First Amendment rights of privately financed candidates.

Arizona argued the funds were necessary to combat corruption and the appear-
ance of corruption through its public financing system, but the Court claimed the
real goal of the matching funds was to “level the playing field” in political races.*
The Court stated, “The First Amendment embodies our choice as a Nation that,
when it comes to such speech, the guiding principle is freedom—the ‘unfettered

interchange of ideas—not whatever the State may view as fair.”*'

Justice Elena Kagan wrote a stinging dissent describing the matching funds as a
“view-point-neutral” government subsidy for speech, which the Court had never
before held unconstitutional. Justice Kagan argued the matching funds program
results in more speech, not less speech, since it provides more money for cam-
paigning.” The majority responded that any increase in speech comes “at the
expense of impermissibly burdening (and thus reducing) the speech of privately

financed candidates and independent expenditure groups.”*

After the ruling in Bennett, some states repealed their matching funds provisions,
and federal courts struck down others.* Yet, as Justice Kagan noted in her dissent,
public financing systems must be flexible because “the dynamic nature of our
electoral system makes ex ante predictions about campaign expenditures almost
impossible.”* This is especially true in judicial elections. Without matching funds,
how can public financing keep pace with the unpredictable, skyrocketing costs of
judicial campaigns? Some states and localities are experimenting with a promising
new system of small-donor matching funds, a new form of public financing that
provides candidates flexibility and vastly expands the pool of campaign donors to

include ordinary citizens.
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Empowering small donors by "multiplying” their contributions

In the wake of Bennett, some states are looking to New York City’s public financing
system as a model. The city gives participating municipal candidates $6 in match-
ing funds for each $1 of the first $175 that a city resident donates to a campaign.*®
These funds multiply the impact of small donations. A $175 donation, for example,
becomes a $1,225 donation. New York City’s system has had great success in making
small donors much more important relative to large donors in campaign fundrais-
ing.*” Instead of relying solely on wealthy campaign contributors, candidates receive
most of their private campaign donations from middle-class and working-class

donors who are matched by public funds.

The city’s Campaign Finance Board reports, “The most common individual
contribution size for candidates participating in the Campaign Finance Program
for the 2009 election was $100,” compared to state-level campaigns, in which
more than half of the contributions were $5,000 or more.*® The city’s 2009 elec-
tion saw organizations like political action committees, or PACs; corporations;
or unions contributing only 6.8 percent of campaign cash, compared to 65.1

percent in state-level elections.*

According to a recent study by the Campaign Finance Institute, the “percentage
role of small donors was higher in every [New York City] election after 2000.”*°
The Campaign Finance Institute found that the system made the pool of campaign
donors more diverse and more representative of the city’s population. Nearly all
of New York City’s “census block groups” were home to at least one small donor,
and the blocks where citizens gave small donations had “higher levels of poverty,
higher percentages of non-whites, higher percentages of adult residents who did

not complete high school,” and so forth.*'

Advocates for campaign finance reform argue that this system has allowed candi-
dates “to fuse their fundraising efforts with voter outreach, and has incentivized
political engagement by communities that can only afford modest contributions-
communities all too often ignored by traditionally funded candidates.”* The sys-
tem has given rise to “house parties”—small political gatherings where ordinary

citizens can learn about candidates and make small contributions.*®

The state of New York, among others, is considering a small-donor matching
system for statewide elections,* and some major cities have already adopted

similar systems.* Several states match small contributions on a dollar-for-dollar
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basis,* but this does not have the same dramatic effect on campaign finance

as “multiplier” matching funds. A few states, including Rhode Island and New
Jersey, provide two-for-one matching for certain candidates who agree to lower
contribution limits and other conditions.*” A bill was recently introduced in the
U.S. House of Representatives to implement a system like the one in New York

City for federal elections.*

Small-donor matching for judicial races

Because campaign cash is particularly problematic in judicial races, these small-
donor matching programs could be useful in states that elect their judges.
Legislators might accept contributions from corporations or industries affected by
legislation, but unlike judges, a legislator’s vote on a single bill will rarely impact
just one campaign contributor. Judges, on the other hand, make decisions that
affect specific individuals and corporations. This means that whenever an attorney
or a party before a court contributes to a judge’s campaign, there is a more harmful
conflict of interest than the type seen in the political branches of government. The
surge in judicial campaign cash has led citizens to believe that judges are more

responsive to campaign contributors than to the law.*

The U.S. Supreme Court recognized the unique interests at stake in judicial cam-
paigns in a 2009 case involving an extreme conflict of interest stemming from the
2004 election for the West Virginia Supreme Court. Justice Brent Benjamin won a
seat on the state’s high court after benefiting from $3 million in independent spend-
ing funded by the chief executive officer of Massey Coal, which had a $50 million
verdict against it pending before the court.*® These donations amounted to three
times the amount raised by the campaign itself. After Justice Benjamin won by fewer
than 50,000 votes, he cast the deciding vote to overturn the $50 million verdict
against Massey Coal. The U.S. Supreme Court ruled that the plaintiff’s due process
rights were violated by Justice Benjamin’s refusal to recuse himself after he received
“extraordinary” political support from the coal company.*' The Court said, “Just as
no man is allowed to be a judge in his own cause, similar fears of bias can arise when

... aman chooses the judge in his own cause.”**

The state of West Virginia, in the wake of the scandal, created a pilot public financing
program for the 2012 state supreme court election. The legislature said the program
would “protect the impartiality and integrity of the judiciary and strengthen public
confidence in the judiciary”** The system included “matching funds,” but the state
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refused to disburse the money because of the ruling in Bennett.** The West Virginia
Supreme Court agreed with the state, but it permitted the publicly financed candi-
date to raise money outside of the public financing program.* If it wishes to imple-
ment the public financing program for all high court candidates, West Virginia will
have to replace the matching-funds provision with something that will keep public

financing viable but pass constitutional muster.

A system of small-donor matching funds fits that description. It provides publicly
financed candidates the flexibility they need given the unpredictable cost of judi-
cial campaigns. Because these funds are not disbursed in reaction to an opponent’s
expenditures, they cannot be construed as a “penalty” for speech like the match-

ing funds at issue in Bennett.

In a state such as West Virginia, where only a few women and African Americans
have ever served on the high court, small-donor matching can also make the
bench more diverse and more representative of the state’s population. Some stud-
ies have found that potential candidates who are female or members of a racial
minority face high hurdles in deciding whether to run for office.*® These potential

candidates often lack access to established fundraising networks.

When candidates rely on existing fundraising networks, they are looking to a very
small sliver of the population. The Center for Responsive Politics reports that in
2012 a mere 0.37 percent of the population was responsible for two-thirds of all
federal campaign contributions of more than $200, and two-thirds of those contri-
butions came from men.”” The Associated Press surveyed the same contributions
at the presidential level and concluded that “more than 90 percent came from
majority white neighborhoods.”** Because donors are disproportionately white
and male, women and racial minorities may not feel as confident in their chances

of raising enough money to compete.

Furthermore, incumbents almost always have a fundraising advantage over their
challengers,*” and women and minorities are much less likely to be incumbents than
white men. A 2009 study found that just 12.8 percent of state supreme court justices
belong to a racial minority group, and only 31.9 percent are women.®’ A recent study
found that female candidates are more likely than male candidates to take advantage
of public financing.%' By vastly broadening the base of potential contributors, small-
donor matching can make courts more diverse and give challengers a better chance

at defeating incumbents.
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Restoring the public’'s confidence in the judiciary

Many judges have recognized the toll that politicization exacts on the public’s A 2009 stu dy found
view of the courts and have joined in calls for reform. Justice James Nelson of the
Montana Supreme Court laments the time that judges are forced to devote to poli- that J ust 12.8 percent
tics and fundraising. During his last judicial race, Justice Nelson said he had little
time to devote to the actual job of deciding cases. Instead, he said, “I became a full of state su preme
time politician for ten months.”®* Citizens do not want the schedule of judges to
resemble those of members of Congress, who now spend more time communicat- ~ COUI'T J ustices belon g
ing with fundraisers and campaign donors than deliberating policy choices.®®

to a racial minority
In Wisconsin the public’s perception of the state supreme court has been dam-
aged by nasty attack ads funded by millions of dollars in independent spending. group, an don |y 319
AJuly 2011 poll of Wisconsinites found that only 33 percent of respondents had
confidence in their state supreme court, with 88 percent reporting concerns that percent are women.
“campaign spending and the deteriorating tenor of judicial elections are tarnishing

the reputation of the Wisconsin Supreme Court.”** By vastl| y broadenin g
the base of potential

In 2007 the court asked the legislature to provide adequate public financing for contributors, small-
high court races, warning that “the public may inaccurately perceive a justice as

beholden to individuals or groups that contribute to his or her campaign.”®® The donor matchin g can
legislature complied in 2009, and both candidates received public financing for

the 2011 Wisconsin Supreme Court race. The public financing system, how- make courts more
ever, was overwhelmed by more than $3.5 million in independent spending.®

Conservative Justice David Prosser was supported by millions of dollars from big diverse and g ve
business groups. Nearly half of the money supporting Justice Prosser came from

Citizens for a Strong America, a shadowy organization affiliated with Americans challen gers a better

for Prosperity—the political advocacy group founded by billionaire brothers
Charles and David Koch.” chance at defeating

Why might the Koch brothers have an interest in helping the court’s conservative, incumbents.
pro-corporate majority stay in power? The 4-3 majority emerged as a result of the

2009 election, after which the four pro-corporate justices voted to reject a widow’s

lawsuit against a company whose asbestos-laden products may have killed her hus-

band.®® In 2005 Koch Industries purchased the huge paper and building products

manufacturer Georgia-Pacific—the target of more than 340,000 asbestos lawsuits

from employees and others who developed cancer or lung disease.”” In buying
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Cam Pa Ig n cash Georgia-Pacific, Koch Industries assumed these liabilities, and thus, it has an interest

in how the law of asbestos liability develops.
has allowed

Campaign cash has allowed special interests to shape the law by influencing the

specia | interests composition of the Wisconsin high court, and this has damaged Wisconsin citizens’
confidence in judicial impartiality. Justice Ann Walsh Bradley said the high court is

to sha pe the law caught “in the crossfire of the battle being fought between special interest groups,”
and she says the money from these groups has led to “hyper-partisanship” on the
by influencin g  bench.” Justice Prosser referred to one of his colleagues as a “total bitch” and is

accused of putting Justice Bradley in a “chokehold.””" The court has been bitterly

the com pOSitiO N divided over these and other ethical issues.

of the Wisconsin  After it was overwhelmed in the 2011 elections, Wisconsin's judicial public financ-
ing system was repealed by the Republican-led state legislature.” But a system of
h Ig h court,and  small-donor matching funds could reduce the opportunities for special interests
to influence the law and restore Wisconsinites’ confidence in their judiciary.
this has dama g ed  Wisconsin advocates of campaign finance reform have proposed a statewide
public financing system that matches a donation of $50 or less with four-for-one

Wisconsin citizens' matching funds (three-for-one for donations between $50 and $100).

confidencein J udicial  1fsucha system were implemented, the conflicts of interest created by large campaign
contributions from litigants or attorneys would be minimized as judicial candidates
Im part ial |ty funded their campaigns through small donations from their middle- and working-
class constituents. These small donations would be amplified by public financing and
in turn, citizens would perceive judges as beholden to small donors and voters, not

wealthy campaign contributors.

Conclusion

The amount of money in judicial elections has exploded, and now that special
interests are increasingly using independent spending to circumvent contribution
limits, this trend shows no signs of slowing. Citizens are therefore justified in ask-

ing whether a judge might be influenced by millions of dollars in campaign cash.

States should step in to curb the growing influence of campaign cash on judges
by implementing robust public financing programs. Before the 2012 election in
North Carolina saw a torrent of independent spending, the state’s public financing

system was a model. Without traditional matching funds, however, the publicly

112 Center for American Progress | Campaign Finance Laws Fail as Corporate Money Floods Judicial Races



financed challenger could not contend with the millions in independent spending

on behalf of the incumbent justice.

States that offer public financing must contend with the reality of unlimited
independent expenditures.” Even before it ruled traditional matching funds
unconstitutional, the U.S. Supreme Court had begun weakening restrictions on
campaign finance.” Public financing programs for judicial races must provide
some mechanism that allows participating candidates to keep pace with indepen-

dent spending.

One promising option is small-donor matching funds that provide the flexibility
needed to keep judicial public financing systems viable in this era of skyrocketing
campaign costs. If a privately financed candidate benefits from millions in cam-
paign cash or millions in independent spending, the publicly financed candidate
can seek out more small donors to keep pace. The system would also avoid the
First Amendment problems created by traditional matching fund systems. The
disbursal of small-donor matching funds is not related in any way to the campaign
funds of privately financed candidates, so it cannot be construed as “punishing”

political speech.

Effective public financing systems for judicial races would permit judges to spend
more time deliberating cases and writing opinions, rather than devoting their energy
to fundraising. Small-donor matching systems would also lead to courts that are

more diverse—courts that more closely resemble the populations they serve.

As with existing public financing systems, some candidates may choose not to par-
ticipate. But if the terms of small-donor matching were as generous as New York
City’s program—$6 for every $1 in small donations—the candidates who do not

participate would be leaving money on the table.

Some have pointed to the successful candidacies of New York Mayor Michael
Bloomberg, who spent hundreds of millions of dollars of his own money in his
campaigns, as evidence that the city’s system does not keep money out of elec-
tions.” Likewise, the sole publicly financed candidate in West Virginia faced a
self-financed candidate who spent a million dollars of her own money.”” A wealthy
candidate using her or his own money, however, does not give rise to any conflict

of interest. A judge cannot participate in a corrupt transaction with him or herself.

Public Financing of Judicial Races Can Give Small Donors a Decisive Role

Rather than being
responsive to
corporations and
lawyers that have
tons of money to
donate, judges
would be beholden
to ordinary

citizens making
small donations.
This would be an
important step
toward a justice
system that works for
all citizens, not just
those with money
to spend influencing

the law.

| www.americanprogress.org 113



Public financing, moreover, can help candidates stay competitive in races against
self-financed candidates. One candidate who faced Mayor Bloomberg stated, “It
is irrational to argue against a system that enables a diverse group of people to run
competitive campaigns because a wealthy candidate can occasionally outspend a

participating candidate””®

Public financing systems based on small-donor matching would magnify the
impact of small donations, making the pool of campaign contributors broader and
more representative of a state’s population. Rather than being responsive to corpo-
rations and lawyers that have tons of money to donate, judges would be beholden
to ordinary citizens making small donations. This would be an important step
toward a justice system that works for all citizens, not just those with money to

spend influencing the law.
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