
1 Center for American Progress | Using No Child Left Behind Waivers to Improve English Language Learner Education

Using No Child Left Behind Waivers 
to Improve English Language 
Learner Education
Theodora Chang  August 31, 2012

Introduction

The No Child Left Behind law fundamentally changed the expectations and data that 
schools should have for their English language learner students. The landmark 1974 Lau 
v. Nichols Supreme Court case concluded that students who speak English as a second 
language have a right to a “meaningful education.” But No Child Left Behind— 
a reauthorization of the Elementary and Secondary Education Act—was the first law 
to hold schools and districts accountable for the achievement of their English language 
learner students. The law requires districts and schools to disaggregate and report data 
by student subgroups, including English language learners, and to take action if they do 
not make sufficient academic progress. A decade after No Child Left Behind became 
law, there is still a large achievement gap between English language learner students and 
their English-proficient peers. More than three times as many English language learner 
students score below the basic level on eighth-grade national math and reading exams  
as their white, English-proficient peers.1

In September 2011 President Barack Obama announced that his administration would 
waive certain Elementary and Secondary Education Act requirements in exchange for 
reforms proposed by states in four principle areas:

 – Principle 1: Meeting college- and career-ready expectations for all students
 – Principle 2: Creating state-developed differentiated recognition, accountability,  
and support

 – Principle 3: Supporting effective leadership and instruction
 – Principle 4: Reducing duplication and unnecessary burden2 

The Obama administration is targeting several improvements related to English lan-
guage learners through its process for granting Elementary and Secondary Education 
Act waivers. Specifically, those reviewing states’ waiver applications have been encour-
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aged to consider the manner in which states address the needs of English language  
learners in each of these principle areas, with the exception of principle four.3

Eleven states applied for and received waivers in early February 2012 as part of the first 
round of applications. Twenty-six states plus the District of Columbia applied for the 
next round of waivers.4 The U.S. Department of Education is currently reviewing those 
applications and had approved waivers for 23 states at the time of publication.

In this column we consider the significance of improving instruction for English lan-
guage learners. In addition, we outline the ways in which the waiver application review 
process encourages states to address the needs of English language learner students as 
part of the first and third principles related to college- and career-ready expectations and 
to leadership and instruction—the issues related to principle 2 are too extensive to delve 
into in this column and therefore are not discussed at length.5 Finally, we highlight the 
state of New York, which submitted a very detailed and thoughtful waiver application 
with respect to meeting the needs of its English language learners. As part of our review, 
we examined all second-round applications to analyze how well they addressed the 
needs of English language learners related to principles one and three, though we found 
that most states lacked detailed plans. Thus, we focus on New York in this paper, which 
stood out for its comprehensive approach to the issue.

The need for improving instruction for English language learners

There is little question that all teachers will soon need to have the skills to be successful 
with English language learner students. In the decade from 1998 to 2008, the number 
of English language learner students increased from 3.5 million to 5.3 million, and 
researchers estimate that 1 in 10 public school students in the United States is an English 
language learner student.6 This means that general education classroom teachers, who 
may be accustomed to working primarily with students who speak English fluently, will 
need to adapt their teaching techniques to reach students who have varying levels of 
English language proficiency.

A recent study found that teachers who received specialized instructional training 
for teaching English language learners made a significant impact on their students’ 
learning.7 Yet few teachers actually receive this kind of support. Nationally, teacher 
preparation programs vary widely in terms of providing in-depth training on instruc-
tional strategies for English language learners and methods of addressing the needs of 
students with varying levels of language proficiency.8 Once in the classroom, teachers 
often find that their districts and schools do not include the professional development 
that is specifically designed to address the needs of English language learner students. 
Furthermore, there are inconsistencies across state certification requirements when it 
comes to the required knowledge and skills that all teachers should have for teaching 



3 Center for American Progress | Using No Child Left Behind Waivers to Improve English Language Learner Education

English language learners. Teacher observation systems, which are increasingly used to 
measure teacher effectiveness, also tend to vary in how they assess teachers in meeting 
the needs of English language learner students.9

The Elementary and Secondary Education Act waivers offer states an opportunity to press 
ahead with efforts that improve instruction for English language learners. The waiver 
application and review process encourages states to consider how their state standards 
can support learning and instruction for English language learners and how teacher 
and leader evaluation systems can improve the quality of instruction for these students. 
Accountability, too, plays an important role in improving instruction and is a key area that 
states must address in their waiver applications. For the purposes of this column, however, 
we focus solely on the principles related to state standards and leadership and instruction. 
Elsewhere we have examined state plans for their accountability systems.10

What makes a high-quality waiver application for English language 
learners and their teachers?

The U.S. Department of Education issued guidance to direct reviewers as they consid-
ered states’ waiver applications and to help states develop “high-quality requests” for 
waivers.11 The Education Department defines a high-quality request as being “compre-
hensive and coherent in its approach and … clearly indicates how this flexibility will 
help … improve student achievement and the quality of instruction for students.”12 The 
review guidance prompts reviewers and states to consider how the needs of English 
language learners are being addressed under each principle.

States are encouraged to ensure that English language learners 

have the opportunity to achieve state college- and career-ready 

standards at a minimum by:

•	Analyzing the linguistic demands of their college- and career-

ready standards and using results to develop or revise existing 

English language proficiency standards

•	 Providing professional development and other support to 

prepare incoming and current teachers to help all students, 

including English language learners, meet expectations set by 

the standards

•	Developing and disseminating high-quality instructional materi-

als aligned to the new standards that support the teaching and 

learning of all students, including English language learners

•	Working with institutions of higher education and other 

teacher and leader preparation programs to better prepare 

new teachers and leaders to teach all students, including 

English language learners

Principle 1: Meeting college- and career-ready expectations for all students
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Why New York is a strong example

New York is one state that stood out in the waiver application process for submitting 
detailed and comprehensive information about its plans to teach English language 
learner students in both its move to college- and career-ready standards and its efforts 
to improve leadership and instruction. The U.S. Department of Education granted New 
York a waiver, and the following analysis is based on that state’s revised application.

Only 13 percent of New York’s English language learners met the proficiency bar in 
English during the 2010–11 school year. English language learner students are not far-
ing any better in math—only about one-third, 32 percent, met the proficiency bar. As a 
result, New York is taking serious steps to include English language learner students in 
its efforts to improve achievement outcomes.13

New York is preparing all teachers for implementing college- and career-ready stan-
dards—in this case, the Common Core State Standards—by ensuring that the 
Common Core has modifications that allow teachers to provide language support to 
English language learners and to make the same curricular content accessible to them.14 
These modifications are designed to support different subgroups of English language 
learner students, including students with interrupted formal education, English lan-
guage learners with disabilities, and long-term English language learners who have 
received English as a second language instruction for seven or more years but have never 
achieved fluency in English. New York is also planning to align its English language 
proficiency exam with the Common Core by spring 2013 in order to ensure that there is 
continuity between the two.

Further, New York is simultaneously developing English as a second language and lan-
guage arts standards in students’ native languages for release in 2013. These standards 
will be aligned to the Common Core and will be piloted in schools with significant 
English language learner populations during the 2013–14 school year. The state recently 
launched a Bilingual Common Core Initiative to analyze the language requirements of 

States are encouraged to improve instruction and leadership for 

all students, including English language learners, by:

•	Developing processes and guidelines for teacher evaluation 

systems to ensure they include and support all teachers, 

including those working with English language learners and 

other specific populations of students

•	 Employing multiple valid measures in determining student 

performance levels and incorporating data on growth for all 

students, including English language learners, as a significant 

factor in teacher evaluation systems

Principle 3: Supporting effective instruction and leadership
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the Common Core and to develop bilingual performance indicators and achievement 
benchmarks for English language learner students at varying proficiency levels, as well 
as curriculum modules in the top five languages spoken in the state.15

In order to support districts and schools through these transitions, New York created 
Network Teams to provide technical assistance:

Network Teams generally consist of three persons with expertise in curriculum, data 
analysis, and instruction that serve approximately 25 schools. The purpose of the 
Network teams is to work directly with educators in schools to deliver sustained, 
intensive professional development, which will include strategies for English language 
learners and students with disabilities16

The Network Teams also run professional development institutes led by experts in 
various topics. The November 2011 institute focused on principles of instruction for 
English language learner students and students with disabilities. It also provided instruc-
tional strategies for students with specific needs under the Common Core.17

New York’s application thoughtfully considered qualifications for entrance into the 
profession, support, and evaluation of teachers of English language learners and English 
as a second language teachers. In order to better prepare its incoming teachers, the 
state board of regents recently directed the state education agency to use new teacher 
certification exams. One of the new exams is the Educating All Students Test, which is 
designed to assess whether new teachers understand how to address the needs of diverse 
student populations and how to support them in the classroom.18

New York took special care in developing its teacher evaluation system to include teach-
ers of English language learners and English as a second language teachers. The state 
expects to have its districts linking teachers to data on their students’ achievement in 
every course that leads to a state assessment by the 2012–13 school year and anticipates 
that this data will be broken down by the amount of instructional time that a teacher 
spends with a student.19 This is especially important for teachers of English language 
learners and English as a second language teachers, who may not have had any data cap-
tured in the past if they provided additional instruction for part of a school day or week 
but were not the main content teacher.

In addition, New York chose a growth model that would allow for English language 
learner status to be taken into consideration in student growth calculations. The model 
allows value-added characteristics such as language proficiency level to be added with-
out significantly changing the basic structure of the model itself. By way of example, 
every student in a class will have a single student growth percentile that is calculated 
by comparing his or her growth to the growth of similar students based on their previ-
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ous test histories. Language proficiency will be considered as an additional factor for 
students who are English language learners.

The state’s teacher evaluation system also allows districts to choose from a list of approved 
teacher or principal observation rubrics that are aligned with the state standards. In its 
call for rubric proposals, New York asked applicants to include how they would address 
the needs of English language leaner students and students with disabilities. One of the 
approved rubrics specifically supports teachers of English language learners and students 
with disabilities through evaluator guidebooks. In addition, New York state evaluation 
regulations require districts to provide specific training to evaluators in several areas, 
including evaluating principals and teachers of English language learners.20

Currently, most English language learner students in the third grade through eighth 
grade take the same state assessments that are administered to all other students, and 
these assessment results are used to measure their growth.21 New York, however, still 
has work to do around incorporating results from its separate English language profi-
ciency exam into its measures of student growth. The state plans to analyze whether it 
is possible to measure growth on the English language proficiency exam using the same 
growth model used for English-proficient students. If it is possible, English language 
learner student growth on this specific test will be included in the growth measures for 
all teachers of tested subjects. If it is not possible, the English language proficiency exam 
results will continue to be incorporated in broader student learning objectives.22

In its application, New York provided a great deal of detail on the ways that the needs of 
English language learner students are or will be incorporated into standards and assess-
ments, as well as teacher preparation, support, and evaluation. The state still has a lot of 
work to do in order to improve current English language learner student achievement 
but is off to a strong start with its efforts to integrate English language learners into every 
aspect of reform.

Conclusion

States can learn from the strong example set by New York. Since the population of 
English language learner students in the United States is growing so rapidly, states need 
to be proactive about including English language learner students and their teachers in 
every aspect of education reform.

The current No Child Left Behind law was designed to ensure that schools were identi-
fying students whose struggles might otherwise be overlooked in an aggregate of higher-
performing students. Teachers of English language learners, whether they are English 
as a second language teachers or general education teachers, need to have the supports 
and information they need to teach their students effectively. As the first iteration of No 
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Child Left Behind evolves into the next generation of waivers and a future reauthoriza-
tion of the Elementary and Secondary Education Act, it will be critical for the federal 
government to push states to support teachers and enhance standards in ways that will 
continue improving the educational achievement of English language learner students.

Theodora Chang is a former Education Policy Analyst at the Center for American Progress. 
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