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Introduction and summary

The teacher dismissal process, once largely unexamined, is quickly becoming a hotly 
debated area of education policy. Newspapers across the country regularly publish 
reports on the expense and time associated with dismissing teachers.1 Steven Brill’s 
“The Rubber Room,” an exposé on the seemingly neverending process of terminat-
ing teachers in New York City, brought the topic onto the national stage.2

Federal and state policymakers have also begun calling for reform. Both President 
Barack Obama and U.S. Secretary of Education Arne Duncan have discussed 
the need to make dismissal a more efficient process.3 American Federation of 
Teachers President Randi Weingarten has also acknowledged the “glacial” speed 
of the dismissal process in many districts and committed her union to working on 
reform efforts.4

The push for dismissal reform comes as districts across the country focus on 
improving human capital systems. Districts recognize that an inability to dis-
miss poor-performing teachers undermines efforts to ensure that every student 
is taught by a highly effective instructor. As districts begin implementing more 
effective evaluation systems that better identify both low- and high-performing 
teachers, changes will have to be made to dismissal processes to exit those teachers 
in a fair and efficient manner.

Budget concerns also propel this discussion. Litigating a dismissal case can cost 
a district more than $100,000 in legal fees. Most state tenure laws also provide 
compensation throughout the dismissal process, requiring districts pay the salaries 
of teachers they do not believe should be in the classroom for months, even years. 
More expedient dismissal hearings may mean significant savings, particularly in 
hard financial times when districts struggle to retain their best performing teachers.

The discussion of dismissal reform invokes a strong response from teachers and 
their unions. Dismissal reform involves the restructuring of due process pro-
cedures that teachers feel are their only protection against the whims of school 
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administrators. These fears are not always unfounded and due process procedures 
must remain in place that protect teachers from arbitrary and prejudicial manage-
ment decisions. Dismissal reform should not be focused on eliminating due process 
for teachers but rather on creating more efficient methods of identifying and termi-
nating the employment of those teachers who no longer belong in the classroom. 

As school districts and unions begin to confront the issue of dismissal reform, it is 
important to note that the dismissal process does not begin and end at a hearing. 
Teacher dismissal occurs within a complicated web of school-level management 
techniques, evaluation systems, local district policies, collective bargaining agree-
ments, and state tenure laws. An efficient dismissal process depends on strong 
school leaders who can identify poor performers, assist in remediation, and rec-
ommend termination. The process also requires high quality evaluation tools that 
provide fair notice to teachers of their insufficiencies, a framework and support 
for improvement, and reliable documentation of a teacher’s performance over a 
period of time. The Center for American Progress has provided close analysis of 
the tenure process and other facets of the dismissal process in previous reports.5

The starting point for dismissal reform lies in the state laws that give teachers spe-
cific protections when they are dismissed. This report will explain how state law 
shapes the dismissal process, outline the dismissal process in several states, and 
analyze the provisions common in state law that make teacher dismissal difficult. 
The paper also suggests reforms such as:

•	 State laws should articulate different dismissal procedures that correspond to 
the particular performance issues for which the teacher is being dismissed.

•	 States should consider establishing a state-run system of selecting hearing offi-
cers to ensure efficiency and consistency of results.

•	 States should consider requiring districts and teachers to participate in non-
binding mediation sessions to encourage alternative resolutions beyond those 
offered through the traditional disciplinary process.

•	 States should clarify vague legal terms and processes in state laws that contribute 
to inefficient hearings.

•	State and district policymakers should work collaboratively with unions to 
create fair and efficient dismissal procedures that incorporate peer assistance 
and review programs. 
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How did we get here?

The dismissal procedures embedded in teacher tenure laws were implemented to 
protect teachers from unfair and discriminatory management practices. Most tenure 
laws were enacted well before the passage of federal and state civil rights legislation 
that protect employees from wrongful and discriminatory termination.6 Tenure 
protections have remained in state law despite efforts to repeal or streamline the pro-
cedures originally put into place.7 Tenure supporters argue that complex protections 
are needed to protect the academic freedom of teachers and guard against termina-
tion based on personal and political conflicts with school administrators.8 

Attempts to reform teacher tenure laws have often focused on eliminating due 
process rights for teachers while efforts to defend tenure laws overemphasize the 
need for strict adherence to complicated procedures. Neither approach can make 
up for a lack of good policy around teacher selection, evaluation, and professional 
development. In the absence of selective hiring and tenure decisions, ongoing 
evaluation and feedback, and targeted professional development, the dismissal 
hearing can become the first place a teacher’s performance is seriously discussed. 
Progress in these other areas of human capital policy is necessary to facilitate 
reform of the dismissal process. Teachers will remain hesitant to see changes made 
to tenure laws until they feel that they have been evaluated according to reliable 
tools and provided with a meaningful attempt at improvement.

Many districts are making steady improvement in the policy areas that impact 
dismissal. The District of Columbia Public School system introduced in 2009 
a new evaluation system, IMPACT, which requires at least five observations of 
tenured teachers annually.9 Numerous unions around the country, most recently 
Philadelphia and New Haven, Connecticut, have implemented Peer Assistance 
and Review programs that give unions a more progressive role in the remediation 
and dismissal process by allowing highly effective teachers to evaluate and coach 
struggling teachers. The Los Angeles Unified School District recently announced 
the dismissal of more than 110 nontenured teachers this year due to low perfor-
mance issues, nearly three times the number of probationary teachers the district 
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typically dismisses annually.10

State policymakers should begin examining state statutes governing dismissal pro-
cedures in light of these significant policy changes to see how they can be revised 
to better complement other human capital reforms. The next section explains how 
current state law shapes the teacher dismissal process.

Overview 
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How state law shapes teacher dismissal

The process of dismissing public school teachers, unlike that of private sector employees 
and even many public sector employees, is prescribed by state law. Generally, state law 
differentiates the process for dismissing a tenured teacher from that of a probationary 
teacher. Tenured teachers are entitled to distinct protections and benefits, including 
dismissal procedures nontenured teachers do not enjoy. While it is easier for districts 
to dismiss nontenured teachers, dismissal rates for nontenured teachers are also low.11 
Using the tenure decision to tightly control entrance into the profession may decrease 
the number of teachers who end up being poor performers subject to dismissal.12

The U. S. Supreme Court has recognized that tenured teachers have a property inter-
est in their employment that guarantees constitutional due process protections.13 
Therefore, at a minimum, a tenured teacher cannot be dismissed without notice and 
an opportunity to be heard. State laws expand on these basic due process principles 
and often provide more detailed instructions on the process. Collective bargaining 
agreements may also add another layer of procedure, especially in regard to remedia-
tion and responses to allegations of misconduct.14

The dismissal process typically begins at the district level with an administrator giving a 
teacher notice of her dismissal and an explanation of the behaviors that led to dismissal. 
The teacher is also given information about her right to have a hearing. If the teacher 
does not take advantage of the hearing process, the dismissal stands. If the teacher 
chooses to have a hearing, the district will follow the procedures set out in state law. 

These procedures, discussed in the next section, are at the heart of the debate over 
teacher tenure and dismissal reform. Several questions should be considered when 
examining the process on the state level and considering the places where reform 
is needed. What protections do teachers actually need to guard against arbitrary 
employment decisions? What parts of the process render it inefficient and unwork-
able? Does the process facilitate the expedient exit of teachers who commit crimes or 
other serious acts of misconduct? 

Dismissal procedures from all 50 states and the District of Columbia were examined for 
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this paper. Common elements of the laws are discussed in the following sections.

Dismissal procedure in statute and code

Cause for dismissal

Teacher dismissal laws list the reasons why a teacher can be dismissed and school 
districts are confined to dismissing teachers for these reasons.15 Typical offenses 
include incompetency, insubordination, immorality, or unprofessional conduct. 
Many state laws also allow teachers to be dismissed for “just” or “good” cause, 
allowing school boards to dismiss teachers for other reasons not specifically 
listed in the law.

A school district must show there is sufficient “cause” to dismiss the teacher in 
order to prevail at a dismissal hearing. Dismissal laws rarely provide guidance 
or definition explaining what constitutes a dismissal worthy offense. So while a 
district may consider the action of refusing to adhere to a particular instructional 
program as “insubordination,” there may not be sufficient guidance in the law to 
determine whether the teacher’s actions actually meet the standard. Courts are 
often tasked with determining what actions constitute a dismissible offense. 

This lack of definition can be particularly problematic when a teacher is dismissed 
for poor performance in the classroom. Poor instructional performance falls under 
“incompetence” or “inefficiency” in many states and few state laws define the term. 
Courts have interpreted incompetency to be a lack of subject content knowledge, 
a failure to manage one’s classroom or maintain records of student performance, 
and unreasonable discipline.16 Determining that a teacher’s performance consti-
tutes “incompetence” may prove to be difficult in the absence of case law providing 
specific interpretation of the term. Districts can offer evidence of evaluations and 
specific incidents of poor performance but without a clear definition of incompe-
tence, their interpretation may be subject to much debate in the hearing process. 

The hearing process

Notice

A tenured teacher must be given notice that the district intends to pursue his dis-
missal. Notice must include the offense for which the teacher is being dismissed 
and information about the teacher’s right to a hearing. The purpose of giving 
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notice is to allow teachers to clearly understand the charges against them so that 
they may answer those charges at the hearing.17 

Many courts have found that a teacher must have an opportunity to correct the 
behavior that may lead to dismissal before a district can give the teacher notice.18 
While the remediation process is usually applied to instructional performance, 
courts have found other behaviors to be remediable such as not following school 
procedures.19 Some state laws even provide for a specific statutory timeline for 
remediation. For example, California requires a 45-calendar day remediation 
period before termination for unprofessional conduct and a 90-day period for 
unsatisfactory performance.20 Local contracts may also articulate a particular pro-
cess of remediation. If state law or district policies require remediation, the district 
cannot pursue dismissal if a teacher is not given this time to improve. 

The quality of the remediation process can become a large part of the decision of 
whether a teacher should be dismissed or not. Not only must a district show that 
it gave a teacher notice of performance issues, but the district must also show what 
steps it took to remediate the teacher and then demonstrate that cause remains for 
dismissal after the remediation period.21 

Fact finder 

The school district, as the teacher’s employer must “prove” the case for dismissal 
to the school board, which hears the case in a district-level dismissal hearing. A 
school board may choose to actually hear the case or it may nominate a hearing 
officer or a subset of the board to perform this function. Dismissal may also be 
contested through arbitration and a few states have also moved to appointing 
administrative law judges to hear dismissal cases. 

The fact finder in a dismissal case, whether a board, hearing officer, arbitrator, or 
administrative law judge, is responsible for conducting the hearing and ultimately 
determining if the facts presented by the school district merit dismissal. 

The dismissal process may differ depending on who is acting as a fact finder. A 
local school board, with elected membership, may be prone to conflicts of interest, 
accusations of bias, and concerns about local politics.22 Such concerns prompt 
many school boards to take advantage of employing a hearing officer to conduct 
the hearing while leaving the final vote to the board. State law often empowers a 
teacher to co-select the hearing officer or arbitrator with the district to ease con-
cerns about partiality. The resulting selection process can be lengthy. 
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While bias and local politics may be a concern 
for school board hearings, a separate arbitra-
tion process has its own set of challenges. 
Commentators have observed that some inde-
pendent arbitrators may be overly concerned 
with reaching compromise or have a financial 
interest in prolonging the process.23 

The fact finder will also hear cases involving 
instructional performance. The fact finder is 
asked to determine whether a district’s assess-
ment of a teacher’s effectiveness is correct, in 
addition to ensuring that the district provided 
due process to the teacher. Fact finders make 
important decisions about a teacher’s effective-
ness but may not have any relevant experience 
in classroom instruction or management. State 
laws that do list qualifications for arbitrators 
and hearing officers rarely require educational 
expertise. Instead, they focus on membership in 
arbitration or bar associations and past experi-
ence in employment matters.24 

At the hearing

State law also guides the procedures used to 
commence and conduct a dismissal hearing. 
These rules may have implications for how long 
the hearing lasts, what type of evidence can be 
presented, who can testify, and what testimony 
they can give. 

Prehearing conferences: At least two states, 
New York and Colorado, require the teacher 
and district officials to attend a prehearing 
conference. The Colorado law states that one 
of the purposes of the prehearing conference is 
to “limit, to the extent possible, the amount of 
evidence to be presented at the hearing.”25

Step One

The secretary of the school board forwards a copy of the dismissal hearing 
notice to the State Board of Education.

Step Two

The State Board of Education provides a list of five prospective, impartial 
hearing officers to the teacher and board within five days after receiving 
the hearing notice. Each person on the list must be accredited by a national 
arbitration organization and have had a minimum of five years of experience 
directly related to labor and employment relations matters between educa-
tional employers and educational employees or their exclusive bargaining 
representatives. 

Step Three

The board and the teacher or their legal representatives, within three days, 
alternately strike one name from the list until only one name remains. The 
teacher has the right to proceed first with the striking.

Step Four

The board and the teacher have the right within three days of receiving the 
first list provided by the State Board of Education to reject all prospective 
hearing officers named on the first list and require the State Board of Educa-
tion to provide a second list of five prospective, impartial hearing officers, 
none of whom were named on the first list.

Step Five

The State Board of Education provides the second list of five prospective, 
impartial hearing officers within five days of receiving this request for a 
second list. The procedure for selecting a hearing officer from the second list 
is the same as the procedure for the first list.

OR

 The board and the teacher can mutually agree to select an impartial hearing 
officer who is not on a list received from the State Board of Education either 
by direct appointment by the parties or by using procedures for the appoint-
ment of an arbitrator established by the Federal Mediation and Conciliation 
Service or the American Arbitration Association. The parties must notify the 
State Board of Education of their intent to select a hearing officer using an 
alternative procedure within three days of receiving a list of prospective 
hearing officers from the State Board of Education.

Source: 105 ILCS 5/24-12

* An alternative process is available for teachers in cities with a population over 500,000.

Figure 1

Choosing a Hearing Officer for Dismissal Hearings in Illinois
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Discovery: Many state laws allow for formal discovery to occur prior to the 
dismissal hearing. Discovery refers to the process by which adverse parties share 
information in anticipation of the hearing. Lawyers depend on discovery to help 
prepare to defend against arguments and evidence offered during the hearing. 
Parties may be required to provide a list of witnesses, interrogatories (a list of 
questions the opposing party is asked to answer prior to the hearing), copies of 
documents, and other materials during the discovery period. 26 Witnesses from 
either side may also be asked to sit for depositions, where they provide testimony 
in advance of the hearing.27 

Restrictions on evidence presented: District-level hearings are generally con-
ducted without strict adherence to the formal rules of evidence that courts follow. 
This means that hearing officers can liberally decide what evidence can be pre-
sented and which witnesses can testify at the hearing. State law may provide some 
general guidance, for example, Kansas law instructs a hearing officer to exclude evi-
dence if the value of the evidence is outweighed by the time it will take to present.28 

A few states restrict the amount of evidence and witnesses presented. For 
example, dismissal decisions in Arizona cannot be based on evidence related to 
classroom performance occurring more than four years before the notice was 
given.29 Colorado law restricts each party to presenting 10 witnesses.30Absent such 
guidelines, hearing officers can allow both parties to present unlimited amounts of 
evidence and witnesses leading to longer and unfocused hearings.

Standard of review and burden: The fact finder will review the evidence presented 
in the case de novo—or anew—with no deference to the district’s recommenda-
tion of dismissal. The school district generally carries the burden of “proving” that 
the teacher should be dismissed. The district must show, through evidence, that 
the teacher’s behavior or performance merits dismissal. The teacher must be able 
to rebut the evidence the district presents or the dismissal will stand. At least one 
state, Massachusetts, also asks that arbitrators consider “the best interest of the 
pupils” and the “need for elevation of performance standards,” when reviewing 
dismissal decisions.31 

There may be additional requirements for the district to prove its case, especially 
in regard to dismissal for poor instructional performance. A district may be 
required to show that the teacher was evaluated according to state standards and 
provide documentation of the teacher’s lack of progress after being notified of her 
performance problems.
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Determination: The hearing officer, board, or administrative law judge, will issue 
findings and a decision at the conclusion of the hearing. Some states only allow for 
a decision of retention or dismissal,32 while others may have a process for suspen-
sion or probation.33 The fact finder is typically required to substantiate the ruling 
with specific facts presented in hearing. If a school board has deferred the fact-
finding power to a hearing officer or subset of the board, a final board vote may be 
necessary to officially dismiss the teacher.

Statutory timelines: Many states attempt to control the length of the hearing by 
imposing deadlines at points during the dismissal process. Teachers must formally 
notify district officials if they wish to have a hearing and the hearing must be sched-
uled by a certain date, depending on when the district receives notification. State 
law also gives the fact finder a set amount of time in which to make a decision fol-
lowing the hearing. For example, Nevada gives hearing officers 30 days to conduct 
a hearing and 15 days to report findings after the hearing’s conclusion.34 Only one 
state, Colorado, imposes an actual time restriction on the length of hearings; hear-
ings must be completed within six days unless extended by the hearing officer.35 
These guidelines could help to shorten the dismissal process, if properly enforced. 

Appeals process

The hearing provided at the district level is the first level of review of a district’s 
decision to dismiss a teacher. A teacher usually has the right to appeal to a state 
district court if the teacher loses at the district level. Some states build in an inter-
mediate level of appeal with a state commission or board. In Georgia, for example, 
the state board of education hears appeals from local school boards.36 A teacher 
can then appeal the decision of the state board to a local district court.

Courts are generally deferential to the decisions of a school board unless the 
decision represents an abuse of discretion, violates the teacher’s constitutional 
or statutory rights, or was made in error.37 The court will generally not hear new 
testimony or examine additional evidence unless there is good cause to do so. 

Although the dismissal process generally follows as described, individual state laws 
include a number of provisions that can add significant variation in the type of per-
formance issues warranting dismissal, the fact finder, the length of time, and type of 
evidence to be considered at the hearing. Collective bargaining agreements also play a 
significant role in dismissal process. Dismissal rates for tenured teachers remain low in 
most states despite these variations.38 Figure 2 outlines the dismissal process  for non-
probationary teachers in five states. Appendix, at the end of this report, includes a 
national survey of state procedures for dismissing nonprobationary teachers.
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Figure 2

Teacher dismissal process in California, Colorado, Georgia, Pennsylvania, and Washington, D.C.

Individual state laws and provisions can add significant variation to the length and outcome of the hearing

Prenotice 
procedures 

Notice Prehearing Hearing Posthearing

California Teachers receive 
45 days termina-
tion notice for 
unprofessional 
conduct and an 
opportunity to 
correct their faults.

Teachers receive 
90 days termina-
tion notice for 
unsatisfactory 
performance and 
an opportunity to 
correct their faults.

The school district 
files written charges 
against the teacher. 
The board then votes 
and notifies the 
teacher if a majority 
agrees.

Teachers have 30 
days to demand a 
hearing after being 
served a notice; 
otherwise they will 
be automatically 
dismissed. 

If the teacher requests a hearing, 
it must commence within 60 
days.

The Commission on Profes-
sional Competence conducts 
all hearings. The employee and 
governing board each select one 
member of the commission, and 
one member is an administra-
tive law judge from the Office of 
Administrative Hearings.

No testimony can be given or 
evidence introduced relating to 
matters that occurred more than 
four years prior to the date of 
the filing of the notice.

The commission must decide 
by majority vote to dismiss, 
suspend without pay, or retain 
the teacher.

The teacher can file appeals 
with the state Superior Court.

Colorado The superinten-
dent must send 
written notice 
to the Board of 
Education recom-
mending a teacher 
be dismissed and 
specifying at least 
one of the reasons 
in the dismissal 
law. 

Written notice of the 
superintendent’s 
intent to dismiss 
must be sent to the 
teacher by certified 
mail within three 
days. The notice 
must include all 
exhibits the district 
intends to use 
against the teacher 
and a list of wit-
nesses.

The teacher has five 
days after receipt 
of the notice to file 
a written objection 
with the superinten-
dent and request a 
hearing. 

The teacher and superintendent 
select an impartial hearing officer 
within five days of receipt of the 
teacher’s request for a hearing. 
If the two parties cannot agree, 
the Department of Personnel 
will assign an administrative 
law judge to act as the hearing 
officer.

The hearing officer has three days 
to set the date for a prehearing 
conference and the hearing itself, 
which must begin within 30 days 
of the prehearing conference.

The teacher must provide the 
superintendent with a copy of 
all exhibits and witnesses within 
10 days of selecting a hearing 
officer.

The superintendent and the 
teacher supplement their lists 
of witnesses and exhibits within 
seven days of the teacher submit-
ting his or her list.

Six days are allotted for the 
hearing to be completed unless 
extended by the hearing officer. 

Each party has a 10-witness 
maximum except upon a show-
ing of good cause.

The hearing officer has 20 days 
to submit findings of fact and a 
decision to dismiss or retain to 
the teacher and board.

The board has 20 days to 
review the hearing officer’s 
decision and make a decision 
to dismiss, retain, or give a 
one-year probation. 

The teacher has 20 days to 
file an appeal to the Court of 
Appeals. 



12 center for American progress | Devil in the Details

Prenotice 
procedures 

Notice Prehearing Hearing Posthearing

Georgia The district must give 
the teacher 10 days 
notice of charges 
before a date is set 
for the hearing. 

The local board conducts the 
hearing or designates a panel 
of three to five impartial people 
“possessing academic expertise” 
to conduct the hearing. 

The same rules governing non-
jury trials in the superior court 
apply to hearings. The parties 
can agree to have a disinterested 
attorney make evidentiary 
decisions.

The local board has five days to 
announce its decision.

 Or... The panel has five days to 
file its findings and recommen-
dation with the local board.

The local board has 10 days to 
make a decision after receiving 
the hearing transcript and 
report from the panel. 

The teacher has 30 days to 
appeal to the State Board of 
Education.

And appeals from the state 
Board of Education are heard 
in the Superior Court where 
the local board of education is 
located.

Pennsylvania The president of the 
school board must 
sign the notice of the 
hearing and it must 
be attested to by the 
board secretary. 

The teacher can 
choose to file a 
grievance under the 
collective bargain-
ing agreement or 
request a hearing, 
but not both.

The hearing must occur within 15 
days after notice is given. 

Two-thirds of the Board of 
School Directors must vote 
in favor of discharge for the 
action to occur.

The teacher has 30 days after 
the local board makes a deci-
sion to appeal to the superin-
tendent of public instruction. 

The appeal hearing must 
be held within 30 days after 
notice of the appeal. 

Appeals from the superinten-
dent of public instruction are 
heard in state court. 

Washington, 
D.C.

The district must 
give notice to the 
teacher 10 days prior 
to dismissal.

The teacher has 14 
days after receipt of 
the notice to make 
a written or oral 
response. 

The teacher has 10 days after 
receiving the dismissal notice to 
file a request for a hearing.

The superintendent of schools 
designates a hearing officer.

The district must give the teacher 
access to the “adverse action” file 
no later than 24 hours after being 
given notice.

The hearing officer can exclude 
any evidence or testimony that 
is irrelevant or repetitive.

The hearing officer can also 
request proposed findings or 
posthearing briefs on any issue.

Parties can file posthearing 
briefs. 

The hearing officer has 10 days 
to make written findings and 
recommendations.

Any party or its representative 
has seven days after receipt 
of the copy of the hearing 
officer’s findings and recom-
mendations to submit written 
exceptions.

The superintendent or appeals 
panel has 20 days to make a 
final determination.

Source: Cal. Educ. Code, Title 2, Division 3, Part 25, Chap. 4 Colo. Rev. Stat. Ann. Title 22, Art. 63. Georgia Code, Title 20, Chap. 2, Art. 17, Part 7. Pennsylvania Statutes, Title 24, Chap. 1, Art. XI, (C) D.C.M.R. Title 5, Chapter 14* 
* DC law allows for an alternative process to be determined through collective bargaining.
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Obstacles to an efficient and 
effective dismissal process

Surveys of school principals have found that administrators appear to believe the 
dismissal process in their state or district is too cumbersome to use to terminate the 
employment of poor-performing teachers.39 This report identifies six main obsta-
cles written into state laws that make dismissal a difficult management process. 

Obstacle 1: Same procedures for different “offenses”

State law provides the same hearing procedures to all teachers, regardless of the 

reason for dismissal. 

Dismissal statutes outline the offenses for which a tenured teacher may be dis-
missed; some are highly descriptive,40while others require only “just” or sufficient 
cause. A more typical statute, like Georgia’s, states that a tenured teacher can be 
dismissed for the following reasons:

1. Incompetency
2. Insubordination
3. Willful neglect of duties
4. Immorality
5. Inciting, encouraging, or counseling students to violate any valid state law, 

municipal ordinance, or policy or rule of the local board of education
6. To reduce staff due to loss of students or cancellation of programs
7. Failure to secure and maintain necessary educational training
8. Any other good and sufficient cause.41 

Each of these reasons has a vastly different impact on students and the school 
environment yet a teacher can expect the same dismissal process whether he is 
accused of shouting at a co-worker or repeatedly failing to show success at teach-
ing students Spanish.
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When districts use the same process for every dismissal action, they ignore impor-
tant differences that may make the hearing process inefficient. Some “offenses,” 
such as incompetency or neglect of duties require a strong record of documen-
tation. These actions involve an attempt at remediation and an inability of the 
teacher to change their performance or behavior. The main issues in these cases are 
whether the teacher’s underperformance merits dismissal and whether the teacher 
has been given sufficient notice of her underperformance and time to improve. 

Other cases may be incident based; the teacher is accused of a serious offense or 
series of offenses that necessitate dismissal. The central focus in these cases is not 
necessarily evaluations of instruction but rather witness testimony and documen-
tation of the incident. The issue of license revocation looms over these cases, and 
as such, teachers are put in the position of defending both their current position 
and future as an educator if dismissed. 

The procedures set out in most dismissal laws are best used to address the most 
severe violations where extensive examination of the district’s allegations is neces-
sary. When considering such serious allegations as “immorality” or violating state 
criminal laws, it makes sense that a teacher would have the opportunity to partici-
pate in discovery and call witnesses to challenge the district’s account of events. 
A district seeking dismissal for a more fact-intensive offense will need to devote 
significant time to preparing a case. 

This process is ill suited for other document-based offenses, including underper-
formance, for which private and public sector employees are regularly dismissed. 
Where qualified evaluators have documented performance issues and remediation 
has failed, a criminal law-like proceeding with extensive review of already established 
facts is unwarranted. Districts have created a management structure that empowers 
principals and administrators to make hiring and dismissal decisions—the dismissal 
process for issues like underperformance should provide a check for basic fairness 
but not seek to overturn a decision based in professional expertise. Furthermore, the 
time and work associated with such hearings—when a basis for dismissal has been 
clearly established through evaluation—discourages use of the process at all. 

Under current laws, states may require different notice periods for dismissal for 
instructional performance or require specific documentation of a teacher’s incom-
petence, but the dismissal hearing process essentially remains the same. At least 
one state, New York, differentiates the fact finder selection process for removing a 
teacher for instructional performance from that of other violations.42 Under New 
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York law, a teacher removed for “pedagogical incompetence,” may choose to have 
a single hearing officer or a three-member panel (including a member selected 
by the teacher).43 The New York law acknowledges that a teacher dismissed for 
instructional ineffectiveness will ostensibly want to select another teacher to be on 
the hearing panel. The law does not, however, articulate any other differences in 
the process.

Obstacle 2: Incompetency is undefined

Ineffective teachers are often dismissed for being “incompetent” but state law 

rarely provides a workable definition of poor instructional performance.

If a teacher commits a crime or exhibits some other behavior that endangers stu-
dents, administrators know that they have a basis to dismiss the teacher. The basis 
for dismissing a teacher for chronic instructional ineffectiveness may be much 
harder to determine and few state laws clarify the issue.

Chronically ineffective performance in the classroom is most often characterized as 
“incompetence,” a vague term state courts have attempted to interpret.44 A school 
district may believe that they have evidence of a teacher’s ineffectiveness in the 
classroom but a law’s ambiguity can invite debate over whether dismissal is appro-
priate.45 To prove its case, a district may need to present years of documentation 
of the teacher’s poor performance to show that it extends beyond a few observa-
tions.46 Districts are therefore hesitant to bring charges of incompetence for which 
they may not have sufficient documentation and instead pursue cases of more 
egregious misconduct. If districts rarely pursue dismissal for chronically ineffec-
tive teachers, the standard for dismissal becomes skewed toward more outrageous 
behavior instead of considering the harm done by a teacher who cannot teach. 

States have the tools to provide a functional definition to guide dismissal for inef-
fectiveness. Formal evaluations, as explained previously, provide direct documen-
tation of a teacher’s performance. A teacher in Pennsylvania, for example, may be 
dismissed for “unsatisfactory teaching performance” if he receives two consecu-
tive negative ratings on an evaluation.47 Student achievement data, whether from 
standardized exams or other measures is increasingly being included in evalua-
tions of teacher performance, could also be referenced in the definition. Many 
states require remediation as a prerequisite to pursuing dismissal for instructional 
performance but do not specifically include a teacher’s failure to show improve-
ment after remediation as part of the definition of incompetence. 
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Obstacle 3: No link between evaluation and dismissal

State dismissal laws may not explicitly link the evaluation process to the dis-

missal process, devaluing the role of evaluations in termination decisions.

Almost every state offers some guidance on the teacher evaluation process.48 
These laws cover a wide range of topics—from specifying the number of times a 
tenured teacher may be evaluated to explaining the remediation process for teach-
ers who earn unsatisfactory evaluations. One element of the evaluation process 
is conspicuously missing from many state laws—dismissal as the eventual result 
of multiple negative evaluations. Only 11 states advise that teachers with a record 
of unsatisfactory evaluations are eligible for dismissal, according to the National 
Council for Teaching Quality.49

Formal evaluations provide important information about a teacher’s performance 
yet their place in the dismissal process is unclear. The absence of a formal link 
between evaluation and dismissal sends the message that dismissal is not a poten-
tial consequence of receiving multiple negative evaluations. It’s no wonder that 
few administrators give negative evaluations—if an evaluation does not form the 
basis of a dismissal charge, a principal may see no benefit to giving a negative rat-
ing. Struggling teachers are also disadvantaged when evaluations are not seriously 
contemplated. Teachers facing dismissal due to poor performance in most states 
are entitled to remediation. Without a serious evaluation process, struggling teach-
ers cannot be identified and remediated toward success. 

Teachers must be evaluated, at least annually, for school systems to have an accu-
rate view of their performance. Only 15 states currently require annual evaluations 
for nonprobationary teachers.50 Teachers may not have fair notice of their perfor-
mance issues when evaluations are conducted infrequently, further complicating 
the dismissal process. 

When states and districts have rigorous evaluation systems in place that are linked 
to dismissal, it makes sense that evaluations would play a prominent role in a dis-
missal hearing. A state law recommending dismissal after multiple negative evalu-
ations creates a presumption that the evaluation procedure has identified poor 
performers. Without this link, a fact finder may not give appropriate deference to 
the evaluation process and may feel free to consider other less relevant evidence in 
determining whether a teacher should be dismissed. 
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Obstacle 4: The requirements for remediation are vague

Districts must show that dismissed teachers were given an opportunity to reme-

diate, but the requirements for remediation are unclear in state law.

School districts are generally required, either by statute, collective bargaining 
agreements, or case law, to show that a dismissed teacher was offered an oppor-
tunity to improve. The amount of time provided to teachers to improve is often 
cited as a contributing factor to the lengthiness of the dismissal process.51 But 
the quality of the remediation process is also an obstacle to an efficient process. 
While the amount of time provided to teachers is often addressed in state law, the 
steps a district must take to show an adequate effort of remediation are not clear. 
California, for example, instructs districts that they cannot dismiss a teacher for 
“unsatisfactory performance,” unless the district gives a teacher “an opportunity 
to correct his or her faults and overcome grounds for the charge.”52 What actions 
constitute sufficient opportunity to remediate can easily become a contentious 
topic in the hearing and many courts have been asked to stop a termination action 
based on problems in the remediation process.53

This lack of clarity can undoubtedly lead to objections that the teacher was not 
provided with sufficient tools and direction to improve. Administrators using an 
ad hoc method of remediation may also be vulnerable to suggestions that different 
teachers are treated differently during the remediation process. With no direction 
from state law, district officials may be unclear on how much time and money 
should be spent on remediating one teacher. 

Alaska provides an example of a state that requires districts to follow a state-
mandated remediation plan for teachers who have received an unsatisfactory 
evaluation. Principals are required to articulate specific performance goals for the 
teacher and offer specific ways for the teacher to improve.54 The district is also 
required to formally evaluate the teacher at least twice during the improvement 
period.55 The district can move to dismiss a teacher who does not show improve-
ment, according to the remediation plan, at the end of the designated period.56
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Obstacle 5: Absence of timelines or timelines that don’t work

State laws often lack timelines that could make the process more efficient.

State laws may actually create lengthy, expensive hearings by not imposing and 
enforcing strict timelines on crucial parts of the dismissal process. More than half 
of state laws describe a dismissal process that will last more than 40 days, not tak-
ing into account the delays that occur once a case begins.57 A study of New York 
dismissal hearings found that the average proceeding lasted 520 days in 2005.58 

State law typically provides guidelines for the time a district must give to a teacher to 
respond to a notice of dismissal and the time between the request for a hearing and 
when the hearing commences. This period can range from five days to more than 
one month. The selection of the hearing officer or arbitrator, often a process of back 
and forth between the teacher and the district, can add more delays to the process.59 
Parties can also agree to extend statutory deadlines for any part of the process.

Few states attempt to actually restrict the time a hearing can take once it com-
mences. Strict guidelines on the type of evidence and number of witnesses each 
party presents could limit the length of hearings, but few state laws provide any 
restrictions in this area. The liberal allowance of time combined with lax eviden-
tiary rules almost guarantees lengthy hearings. Several states do require hearing 
officers to report their findings within a certain period of time but with no enforce-
ment mechanism built into the law, even this requirement is rendered meaningless.

Teachers placed on administrative leave while awaiting the completion of their 
hearing can generally expect to be paid unless they have committed or plead guilty 
to an offense for which pay is prohibited under state law.60 There is a strong argu-
ment in defense of this practice as teachers should not be deprived of their salary 
while fighting a charge that may prove to be erroneous. This practice certainly 
would make more sense if teachers were provided with an expedient dismissal 
process. Under the current framework, however, paying a teacher’s salary while 
the dismissal takes months, or worse, years, discourages teachers from demanding 
a more efficient process.
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Obstacle 6: State law, local process

Factors on the local level can further complicate the dismissal process.

State laws offer the guiding principles by which dismissal hearings are conducted, 
but the teacher dismissal process is subject to many factors on the local level that 
may add to its inefficiency. 

Most state laws specifically allow for collective bargaining agreements with local 
unions that add layers of process beyond those articulated in the state dismissal 
law.61 The Los Angeles Teachers’ Union agreement describes the specific steps a 
principal must take to evaluate and remediate a teacher.62 New York City’s contract 
with the teacher’s union requires the use of a panel of arbitrators to hear dismissal 
cases who each only hear cases five days a month.63 Collective bargaining agree-
ments can also restrict the type of documents a district can keep and use in a 
dismissal hearing.64

Fact finders exercise a tremendous amount of power in the hearing process yet 
the process hardly ensures that the fact finder will be qualified to second-guess 
decisions of school administrators. State law instructs fact finders to determine 
if a school district has proven their case, not if the teacher’s behavior negatively 
impacts the school or student body to the extent that their employment must be 
terminated. Under this framework, fact finders may concentrate more on adher-
ence to steps in the process instead of overwhelming evidence of the teacher’s 
misconduct or ineffectiveness.

State law may or may not discuss procedures within the hearing but even then, 
fact finders are empowered to make important decisions that affect everything 
from the length of the hearing to the type of evidence that is heard. There may be 
wide variation in the approach different fact finders take to conducting hearings 
because hearings generally are not run according to formal rules of evidence.
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Toward reform

The harm that occurs when a poor-performing teacher remains in the classroom 
cannot be overstated. Therefore, the core of any reform strategy must be the well-
being of those students who may be negatively affected by the teacher’s continued 
employment in a school or district. Changes can be made to state laws that respect 
the due process rights of teachers while allowing for the fair and efficient dismissal 
of teachers who do not belong in the classroom. 

Recommendation 1: Create a system of differentiated due process 
procedures that correspond to particular performance issues

There are many reasons why a teacher may be dismissed from her position. 
Ongoing instructional issues may be addressed through a process of evaluation 
and remediation. Professional conduct issues like tardiness and other forms 
of misconduct should be handled through a “progressive discipline” process.65 
Incidents of extreme malfeasance or criminal behavior may warrant immediate 
dismissal with no remediation process. The “one size fits all” approach to dismissal 
does not acknowledge the distinct nature of teacher performance issues nor does 
it recognize the extensive administrative processes that occur before a hearing. 

State law should articulate distinct processes for teachers being dismissed for: 
1) chronic ineffectiveness; 2) unprofessional conduct; and 3) committing 
criminal acts. 

Chronic ineffectiveness: The dismissal process should be used as a last check to 
ensure teachers were provided with notice of their poor performance and given 
sufficient opportunity to improve. Teachers should use the hearing opportunity to 
argue issues regarding the evaluation process and not the substance of their evalua-
tions.66 Unfortunately, bias and personal conflicts can interfere with an administra-
tor offering a fair evaluation. Therefore, the use of multiple evaluators, including 
at least one impartial evaluator working outside the school, provides a consistent 
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record of performance evaluation. State legislators could consider shifting the bur-
den in cases of chronic ineffectiveness to the teacher to show that he or she should 
not be dismissed once districts can show that they are consistently using reliable 
evaluation systems.

Unprofessional conduct: Many performance issues will fall under the umbrella of 
unprofessional conduct and state legislators should contemplate levels of conduct 
and corresponding processes. Such a system should distinguish those offenses that 
merit a more traditional, trial-like proceeding and those that do not. Consistent 
tardiness and absences, for example, for which notice of the issue and remediation 
are easily documented, should be facilitated through an expedited hearing for the 
teacher to object to any process complaints. Other offenses that involve accusa-
tions of serious improper behavior such as sexual harassment, causing bodily 
injury to students or staff, or financial misconduct may require a longer hearing for 
the teacher to present a full defense.

Criminal offenses: If a teacher has already plead guilty or been convicted of crime 
that triggers license revocation, it makes no sense to require a school district to 
expend the money and time to try the same case. A district should only be required 
to introduce a certificate of conviction or record of a guilty plea to meet its burden. 
State legislators should consider including a provision that addresses the issue 
of teachers awaiting trial for criminal offenses by putting the teacher on unpaid 
administrative leave, with the potential of back pay if the teacher is found not guilty.

Recommendation 2: Establish a state-administered system for 
selecting hearing officers 

Creating a state-administered system for selecting hearing officers could greatly 
reduce the time associated with selecting hearing officers and arbitrators, ensure 
that fact finders have a background in educational matters, lessen the impact of 
personal or financial conflicts of school board members or arbitrators on the pro-
cess, and lead to greater uniformity in dismissal procedures and outcomes.

Selection: The selection process can take months in states where the teacher 
and district must mutually select a hearing officer or arbitrator. Hearings must 
be scheduled according to the hearing officer or arbitrator’s availability adding 
further delay. Under a state-administered system, the state education agency could 
employ a staff of hearing officers who conduct hearings on full-time basis across 
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the state. Hearing officers can be chosen through a random selection process 
reducing the time spent on mutual selection processes.

Qualifications: Hearing officers are typically lawyers or licensed arbitrators with 
a background in employment law but not necessarily instructional practice. It is 
important that hearing officers not only be able to analyze the facts of dismissal 
case but also understand the impact of the teacher’s behavior and performance on a 
school and its students. Such qualifications are particularly important when consid-
ering cases of chronic ineffectiveness where hearing officers may review classroom 
evaluations and student performance data. The state could require that hearing 
officers have some prior educational experience or offer panel hearings that include 
members with an education background as well as an administrative law judge.

Impartiality: Political and personal connections to a dismissal case may influ-
ence elected school board members. Arbitrators may have a financial incentive to 
endure lengthy hearings or avoid displeasing either party. State-employed hearing 
officers will have no incentive to decide for either party or to tolerate unnecessar-
ily lengthy dismissal hearings.

Uniformity in hearing decisions: Guidelines and procedures for conducting 
dismissal hearings should be uniformly applied. A panel of hearing officers, all 
working from the same guidelines, will improve the consistency of evidentiary 
decisions. State education agencies or boards of education can promulgate guide-
lines with input from state teachers’ unions. 

Enforcement of statutory timelines: State legislators should consider implement-
ing statutory guidelines for all aspects of the dismissal process. Hearings should be 
held within a prescribed amount of time, with extensions granted only for extraor-
dinary cause.67 Hearing officers should be expected to publish their decisions in 
a timely fashion or face removal from the officer pool. State guidelines should 
address the penalties incurred when parties do not meet indicated deadlines.

Recommendation 3: Use mediation as an alternative to traditional 
dismissal hearings

Many low-performing teachers are aware of their performance issues but may feel 
that they have no other option than to fight dismissal. Since state law allows for 
compensation during the dismissal process, teachers also are essentially encour-
aged to continue through the process. Districts and teachers can avoid unneces-
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sary dismissal hearings and appeals by thinking creatively about alternatives to 
traditional, high-stakes dismissal hearings. 

Implementing a mandatory nonbinding mediation session prior to the dismissal 
hearing, where both the district and teacher can present their perception of the 
case may actually encourage many teachers not to pursue a traditional dismissal 
hearing. The mediation may provide an opportunity for the teacher to better 
understand the reasoning behind dismissal and allow the district to see if the case 
can be resolved outside of an actual dismissal hearing. The parties can also deter-
mine if alternatives to dismissal are appropriate such as an alternative noninstruc-
tional placement for teachers with applicable skills in other areas, a cash “buyout,” 
or another mutually agreeable arrangement.

Teachers will take full advantage of their right to a hearing and pursuing multiple 
appeals when faced with the possibility of losing a current position and any possibil-
ity for attaining another position in the field. Limiting license revocation to a small 
subset of teachers who commit crimes or endanger students’ lives, as suggested by 
The New Teacher Project, will discourage teachers from aggressively fighting a dis-
missal charge for lesser “offenses” that allow them to keep their license.68 

Recommendation 4: Define ineffective classroom performance in 
state law

State laws should provide a definition of ineffective classroom performance that 
references: 1) ineffective instructional practice as observed through formal and 
informal evaluations, 2) a failure to promote student achievement (through 
multiple measures), and 3) a lack of improvement after the remediation period. 
Defining ineffective classroom performance will provide greater guidance to all 
participants in the dismissal process and reduce the amount of time spent deliber-
ating whether a teacher’s performance meets the law’s definition.

Evaluations are the key factor in assessing teacher effectiveness and state laws should 
require at least annual evaluations for every teacher. State evaluation laws should also 
explicitly link to dismissal as a potential result of consecutive negative evaluations. 

Policymakers should also articulate a specific process for remediation in state law 
and regulations and allow evaluations to take place on a shorter schedule for those 
teachers in the remediation phase. For example, under Delaware’s revised evalua-
tion system, an improvement plan for a teacher must contain:
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•	 Identification of the specific deficiencies and recommended area(s) for growth
•	Measurable goals for improving the deficiencies to satisfactory levels
•	 Specific professional development or activities to accomplish the goals
•	 Specific resources necessary to implement the plan, including but not limited to, 

opportunities for the teacher to work with curriculum specialist(s), subject area 
specialist(s), instructional specialist(s), or others with relevant expertise

•	Procedures and evidence that must be collected to determine that the goals of 
the plan were met

•	Timeline for the plan, including intermediate check points to determine 
progress

•	Procedures for determining satisfactory improvement
•	Multiple observations and opportunity for feedback provided by a trained 

evaluator, a mentor, a lead teacher, or an instructional coach69

Implementing specific requirements for remediation plans will eliminate ambigu-
ity within hearing process regarding the level of assistance offered to poor-per-
forming teachers.

Recommendation 5: States and districts should work with unions 
to facilitate fair and efficient dismissal procedures 

Unions should play an active role in the dismissal process—and not only in a 
defensive role in hearings. Unions can contribute in prehearing discussions with 
teachers who are experiencing performance issues in the classroom and be actively 
involved in efforts to help teachers remediate. A formal remediation process, 
jointly offered by unions and written into collective bargaining agreements, can 
help districts avoid prolonged disputes over the quality of the assistance offered to 
a struggling teacher.

Several districts have implemented Peer Assistance and Review programs that 
employ expert teachers (and union members) to identify, evaluate, and assist 
teachers with performance issues. After a teacher is identified for PAR participa-
tion, another highly effective teacher jointly selected by the PAR panel composed 
of union- and district-selected members closely monitors and mentors the teacher 
through a remediation period.70 The PAR panel makes retention recommenda-
tions for teachers who participate in PAR and may recommend that a district 
dismiss a teacher who does not show improvement. The PAR process provides 
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ongoing communication with the teacher about their performance virtually guar-
anteeing that due process has been afforded to the teacher. Unions rarely contest a 
teachers’ dismissal under such circumstances.71 

State law could bolster the strength of the PAR process by requiring teachers who 
have been recommended for dismissal through the process to carry the burden in 
a dismissal hearing. Although PAR has been implemented in several districts, the 
process depends heavily on principal referrals. Reluctance on the part of prin-
cipals to refer teachers to PAR can undermine the program’s success, therefore 
districts should consider allowing others with evaluation duties to make referrals 
to the program or create a pipeline to the program for teachers who receive “inef-
fective” ratings. 

States’ legislators should seek to include union members in their efforts as they 
begin the process of revising teacher tenure laws. Colorado established a state-
wide task force in 1997 to assist legislative members in studying the state’s teacher 
evaluation and dismissal process.72 The task force, which included representatives 
from the teachers’ union, recommended a number of changes to state law includ-
ing the shortening of the dismissal hearing timelines and procedures and clarify-
ing the role of hearing officers.73 
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Conclusion

There is a movement across federal, state, and local policy to create policies that 
ensure that every student is taught by an effective teacher. A necessary corollary to 
this movement is the creation of policies that facilitate the expedient identification 
and dismissal of chronically ineffective teachers. Current state law presents a num-
ber of obstacles that hinder the effectiveness of the dismissal process as this paper 
has explained. These obstacles can be overcome, through significant changes to 
state law, and dismissal systems can be created that focus on the well-being of 
schools and students while respecting teachers’ due process rights.
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