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IDEOLOGY MATTERS: 

A Progressive View of the Judicial Confirmation Process

Scarcely any political question arises in the United States that 
is not resolved, sooner or later, into a judicial question.

– A L E X I S  D E  T O C Q U E V I L L E 1

Over the next four years, President Bush will almost certainly have the opportunity to 
nominate one or more justices to the Supreme Court of the United States and a substan-

tial number of additional judges to the lower federal courts.2  His choices will have a profound 
influence on the course of American society for decades to come.

As the ultimate interpreters of the Constitution, the federal courts play a central role in such 
sharply contested issues as abortion, voting rights, property rights, environmental protection, 
privacy, religious expression, the death penalty, the rights of criminal defendants and the fi-
nancing of political campaigns. These issues will continue to dominate the courts’ agenda in 
the coming years.

The judges who decide these questions should have the character, training, life experience, 
and breadth of understanding to appreciate the meaning and significance of the cases that 
come before them, both for the litigants and for society, and to make difficult choices among 
competing legal principles and social goods. Their decisions will also invariably reflect what is 
commonly referred to as their “ideology”—their beliefs about the Constitution and the role 
of the courts in interpreting it; their substantive views on the law; and the philosophical ideas 
and attitudes that inform their worldview. It is for this reason that it is important for the Sen-
ate to evaluate carefully the ideology of all judicial nominees to ensure that only individuals 
who operate within the constitutional mainstream and are committed to the protection of 
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fundamental rights are confirmed to lifetime appointments on 
the federal bench.

The importance of ideology in judicial decisionmaking is appar-
ent from an examination of the line of decisions in which the 
courts have construed the scope of congressional power to enact 
national policies to protect civil rights and safeguard the citizenry 
against such threats as those posed by terrorism, lawlessness, and 
corporate irresponsibility. For the past quarter century, that au-
thority has been under assault. The Supreme Court and the lower 
federal courts have become increasingly dominated by ultracon-
servative and “activist” judges who, far from deferring to the po-
litical branches, as they claim to do, have taken a restrictive view 
of Congress’s powers to regulate under the Commerce Clause3 
and to enforce the Equal Protection and Due Process Clauses of 
the Fourteenth Amendment.

In a series of 5-4 decisions, the Rehnquist Court has struck down 
more laws than any court in modern history, invalidating stat-
utes that: prohibited the carrying of guns near school grounds;4 
required local police officers to carry out criminal background 
checks on gun purchasers;5 permitted state employees to chal-

lenge discrimination based on age6 and disability;7 and permitted victims of sexual assault to 
sue their attackers.8 Nor has the Court hesitated to strike down measures embraced by conser-
vatives as well as progressives, such as the Religious Freedom Restoration Act, which mandated 
strict review of governmental actions that burden religious exercise.9

In light of these cases, it is surprising to hear it argued on the right that judges should simply 
“apply the law” and not second-guess the legislature; that ideology does not determine how 
judges decide particular cases, and therefore ideological considerations should play no role in 
the judicial selection process. Although many cases are decided on established law and prec-
edent, it is clear that in many important and closely contested cases, a judge’s ideology plays a 
significant and often decisive role.

Thirty-four percent of the cases reported by the Supreme Court last term were decided by a 5-4 
or 6-3 margin, and most of these decisions divided along recognizably conservative/progressive 
lines.10 While not all Republican appointees have proven as reliably right-wing as progressives 
feared—or as the presidents who selected them might have wished—the rightward shift in the 
composition of the federal bench has resulted in a lack of balance and an increasingly narrow 
range of viewpoints.

Having done so much to accelerate this shift during his first administration, President Bush 
shows little inclination to correct it during his second. It is therefore essential that senators vig-
orously exercise their constitutional authority to give or withhold their “Advice and Consent”11 
to judicial nominations. They should carefully evaluate the fitness of the president’s nominees, 
confirming only those who recognize that the meaning of the Constitution has continued 
to evolve to meet the needs of a changing society, are committed to protecting fundamental 
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constitutional rights, and will consider each case with an open 
mind. Senators should object strenuously to any nominee 
whose views on the Constitution and the judicial function 
are antagonistic to due process, the right to privacy, and equal 
protection of the laws. And they should oppose those whose 
ideology is inimical to congressional efforts to defend these 
fundamental rights and promote a more just, equitable and 
inclusive society.12

Most Americans would likely agree that presidents should nominate and the Senate should 
confirm individuals whose views on such matters can be located within the “constitutional 
mainstream.” It is unlikely, however, that many people who endorse this view have a clear 
idea of how the mainstream should be defined. One working definition can be derived from a 
celebrated opinion written by Justice John Marshall Harlan, who was appointed to the Court 
by President Eisenhower in 1955. Writing about the scope of the Due Process Clause of the 
Fourteenth Amendment, Harlan articulated an approach to constitutional interpretation that 
construes fundamental liberties, not in a narrow and literal fashion, but as part of a continuum 
that is greater than the sum of its parts:

The full scope of the liberty guaranteed by the Due Process Clause cannot be found 
in or limited by the precise terms of the specific guarantees elsewhere provided in the 
Constitution. This ‘liberty’ is not a series of isolated points pricked out in terms of the 
taking of property; the freedom of speech, press, and religion; the right to keep and bear 
arms; the freedom from unreasonable searches and seizures; and so on. It is a rational 
continuum which, broadly speaking, includes a freedom from all substantial arbitrary 
impositions and purposeless restraints . . . and which also recognizes, what a reasonable 
and sensitive judgment must, that certain interests require particularly careful scrutiny 
of the state needs asserted to justify their abridgment.13

That statement has become the touchstone for a long line of substantive due process cases in 
which the Supreme Court has recognized a protected liberty interest under the Fourteenth 
Amendment in personal decisions relating to marriage,14 procreation,15 and intimate personal 
relationships.16 As the Court has affirmed, “Neither the Bill of Rights nor the specific practices 
of States at the time of the adoption of the Fourteenth Amendment marks the outer limits of 
the substantive sphere of liberty which the Fourteenth Amendment protects.”17

It is that approach to constitutional interpretation that remains under sharp attack from ultra-
conservative judges who couch their antagonism to fundamental rights as “strict construction-
ism.” Those claiming to be strict constructionists refuse to acknowledge constitutional rights 
that are not explicitly stated within the language of the Constitution itself. Thus, Justice Scalia 
has written in regard to reproductive choice:

The issue is whether it is a liberty protected by the Constitution of the United States. 
I am sure it is not. I reach that conclusion . . . because of two simple facts: (1) the 
Constitution says absolutely nothing about it, and (2) the longstanding traditions of 
American society have permitted it to be legally proscribed.18

The Rehnquist Court has 
struck down more laws than 
any court in modern history. 
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While such restrictive theories of constitutional interpretation are favored in extreme right-
wing circles, it is for the Senate to determine whether they fall within the “mainstream” or not. 
Before confirming nominees who share such views, senators should consider the implications 
for many “liberty interests” that today are taken for granted. For example, Justice Scalia’s rea-
soning would have left in place state laws barring interracial marriage that were held unconsti-
tutional in 1967.19

As indicated above, similar doctrinal divisions can be found on such fundamental questions as 
the power of Congress to enact legislation under the Commerce Clause and section 5 of the 
Fourteenth Amendment. Such questions serve to illustrate that judicial ideology is neither an 
abstraction nor an irrelevancy: it lies at the core of the judicial function.

Presidents have always understood this, and have examined with care the ideology of their pro-
spective nominees. The Senate must do so with equal diligence to ensure that judicial nominees 
bring to the bench not only sterling professional qualifications but also a judicial philosophy 
that is protective of fundamental rights and the legislation needed to effectuate them.

CURRENT STATE OF PLAY
Looking at the composition of the Supreme Court in 1985, Professor Laurence Tribe observed, 
“Almost inevitably, a bench filled with older Justices leads to a spate of appointments that can 
radically reshape the Court.”20 His prediction came true, with six of the nine justices leaving 
the Court between 1986 and 1994.

Since then, despite annual forecasts of retirements from the Court, not a single vacancy has 
occurred.21 But with two justices in their eighties, including an ailing Chief Justice, and all but 
two over the age of 65, it is virtually certain that President Bush will have the opportunity to 
make at least one and perhaps several appointments to the Court. He will also name a substan-
tial number of additional judges to the lower federal courts. 22

The 13 federal courts of appeals generate thousands of decisions each year that represent the 
last word within their circuits in the overwhelming majority of cases that never reach the Su-
preme Court. These courts also play a powerful role in determining what Supreme Court rul-
ings mean as they apply them to subsequent cases. In addition, it is increasingly from the ranks 
of the courts of appeals that nominees to the high court are chosen.

Of the 179 judgeships on the federal courts of appeals, 99 (59 percent) were filled by Repub-
lican presidents and only 68 (41 percent) were filled by Democratic presidents (the remaining 
12 judgeships being vacant as of this writing).23 Ten of the 13 circuit courts now have Repub-
lican-appointed majorities while only two (the Second Circuit and the Ninth Circuit) have a 
majority of active judges appointed by Democratic presidents (the remaining court, the Third 
Circuit, is evenly divided).24
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Ideology and Judicial Selection
In 1795, after months of fierce debate, the Senate rejected President 
Washington’s nomination of former Supreme Court Justice John 
Rutledge to be Chief Justice of the United States. Rutledge was a 
distinguished jurist who was clearly well-qualified for the post, but 
his nomination was defeated over his opposition to the Jay Treaty 
with Great Britain. From that day forward, the history of the re-
public is replete with confirmation battles in which a nominee’s 
views on political and doctrinal matters played a decisive role. As 
Professor Erwin Chemerinsky has stated, “Those who contend that 
ideology should play no role in judicial selection are arguing for a 
radical change from how the process has worked from the earliest 
days of the nation. Never has the selection or confirmation process 
focused solely on whether the candidate has sufficient professional 
credentials.”25

In fact, while it has become fashionable on the far right to suggest 
otherwise,26 presidents have always taken ideology into account in 
making nominations to the federal courts, and the Senate has al-
ways reserved the right to withhold its consent on the same basis. 
They have done so because they understand that judges’ ideological 
views are a major factor in how they make decisions.27

While there are some well-known examples of judges whose be-
havior on the bench surprised the presidents who appointed them 
(Eisenhower, for example, famously remarked that he had made 
two mistakes in his presidency, both of which were sitting on the 
Supreme Court), recent studies show that “the political party of the 
appointing president is a fairly good predictor of how individual 
judges will vote” in ideologically contested cases.28

In a study published in March 2004, Professor Cass Sunstein and two of his colleagues exam-
ined 4,958 decisions by three-judge panels and the 14,874 associated votes by individual ap-
pellate judges in such areas as abortion, capital punishment, criminal appeals, property rights, 
affirmative action, race and sex discrimination, campaign finance reform, the scope of congres-
sional power under the Commerce Clause, and “federalism” challenges to federal laws and 
regulations. They found that “Republican appointees vote very differently from Democratic 
appointees,”29 with Democratic appointees issuing a “liberal” vote 51 percent of the time and 
Republicans doing so 38 percent of the time. The authors conclude that while ideology was 
hardly the only factor in these cases, “the litigant’s chances . . . are significantly affected by the 
luck of the draw.”30

The conclusions of the Sunstein study are supported by a new report by the nonpartisan En-
vironmental Law Institute. The report examined 325 judicial rulings in cases brought under 
the National Environmental Policy Act (NEPA) and found a dramatic correlation between the 
outcome of NEPA cases and the party affiliation of the president who appointed the judge. 
Federal judges appointed by Democratic presidents are several times as likely to rule in favor 
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of plaintiffs who sue the government claiming violations of envi-
ronmental laws. On the district court level, Democratic appoin-
tees ruled for environmental plaintiffs nearly 50 percent of the 
time, while Republican appointees did so only 28 percent of the 
time. Judges appointed by the current president were even less 
sympathetic to environmental plaintiffs, voting with them just 
17 percent of the time. In suits brought by industry or pro-de-
velopment interests the results were reversed: Republican appoin-
tees ruled for the plaintiffs nearly 60 percent of the time while 
Democratic appointees did so just 14 percent of the time. On the 

appellate level, Democratic-majority panels favored environmental plaintiffs 58 percent of the 
time, but Republican-majority panels did so just 10 percent of the time.31

The Right-Wing Judicial Revolution
For the past quarter century, the far right has engaged in a concerted and methodical campaign 
to populate the judiciary with individuals who are ideologically committed to constitutional 
doctrines that constrain the ability of Congress to pass laws that further the national interest 
and limit the power of the courts to create remedies that protect fundamental rights. The 1980 
Republican Party platform included the following declaration: 

We pledge . . . the appointment of women and men . . . whose judicial philosophy is 
characterized by the highest regard for protecting the rights of law-abiding citizens, 
and is consistent with the belief in the decentralization of the federal government and 
efforts to return decisionmaking power to state and local elected officials. We will work 
for the appointment of judges at all levels of the judiciary who respect traditional fam-
ily values and the sanctity of innocent human life.32

Once in office, the Reagan administration set about implementing that pledge. According to 
U.S. Court of Appeals Judge Stephanie K. Seymour, Attorney General Edwin Meese hired a 
special assistant whose “sole and specific purpose was investigating the judicial philosophies of 
prospective nominees. While the administration insisted it was not quizzing candidates on how 
they would rule in specific cases, several nominees, especially women, claimed they were asked 
how they would rule in potential cases concerning abortion.”33

In 1988, the Justice Department’s Office of Legal Policy set about the task of formalizing its 
views on constitutional interpretation for the benefit of the incoming Bush administration. 
It issued two reports, remarkable for their boldness and candor, which challenged and sought 
to overturn a large body of established precedent that the Reagan administration regarded as 
“inconsistent” with those views.34 The first of these documents, Guidelines on Constitutional 
Litigation (the “Guidelines”), took an exceedingly narrow view of congressional power under 
the Commerce Clause and the Fourteenth Amendment and called into question a host of 
settled precedents, including cases sustaining congressional power to regulate interstate com-
merce,35 protecting the right to counsel for the accused,36 and affirming the fundamental right 
to privacy.37 The Guidelines did not merely challenge these precedents but sought to overturn 
them, departing from longtime departmental practice by directing government lawyers not to 
defend statutes that were inconsistent with the views of the administration.38

Judicial ideology is 
neither an abstraction 
nor an irrelevancy: it lies 
at the core of the judicial 
function. 
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In the second document, a report to the attorney general entitled 
The Constitution in the Year 2000: Choices Ahead in Constitutional 
Interpretation, the department turned its attention from strate-
gies aimed at persuading the courts to adopt its views to strategies 
aimed at peopling the courts with appointees who would share 
those views.39 This report was presented as a guide to the adminis-
tration’s views on a series of major constitutional controversies “the 
resolution of which is likely to be sharply influenced by the judi-
cial philosophies of the individual justices who sit on the Court.”40 
Far from urging that judicial philosophy has no relevance to the 
consideration of judicial nominations, the authors expressed their 
hope that the report “will allow Members of Congress of both 
parties, pursuant to their constitutional responsibilities, to assess 
judicial nominees in the most thorough and informed manner 
possible.”41

President Reagan lost little time in selecting judges who could be relied upon to put into action 
the positions presented in the 1988 Guidelines. Among those whom he nominated that year 
was D. Brooks Smith, a state court judge whom he named to the federal district court for the 
Western District of Pennsylvania. Once ensconced on the court, Judge Smith gave a speech 
to the Federalist Society in which he outlined his exceedingly narrow view of congressional 
power under the Commerce Clause, stating, “The Framers’ primary, if not sole, reason for 
giving Congress authority over interstate commerce was to permit the national government to 
eliminate trade barriers.”42 Judge Smith also argued that the Violence Against Women Act was 
unconstitutional, saying, “Notwithstanding whatever ‘findings’ Congress can muster regarding 
the alleged effects of domestic violence on interstate commerce, promiscuous invocation of the 
Commerce Clause should be avoided.”43 President George W. Bush evidently did not consider 
these positions too far “out of the mainstream;” in 2002, he elevated Judge Smith to the Court 
of Appeals for the Third Circuit.44

Early in the second Bush administration, a Republican counsel to the Senate Judiciary Com-
mittee published a candid account of the explicit ideological criteria employed by the Reagan 
administration to determine whether a judicial candidate would adhere to a consistent right-
wing philosophy and advised the incoming administration to emulate this approach. The au-
thor quoted verbatim a memorandum by Reagan’s Office of Legal Counsel which listed the 
attributes of an “ideal” Supreme Court candidate:

(1) awareness of the importance of strict justiciability and procedural requirements; (2) 
refusal to create new constitutional rights for the individual; (3) deference to states in 
their spheres; (4) appropriate deference to agencies; (5) commitment to strict principles 
of ‘nondiscrimination’; (6) disposition towards ‘less government rather than more’; (7) 
recognition that the federal government is one of enumerated powers; (8) appreciation 
for the role of the free market in our society; (9) respect for traditional values; (10) legal 
competence; and (11) strong leadership on the court/young and vigorous.45

The approach to judicial nominations initiated by the Reagan Justice Department was contin-
ued under the first President Bush, whose White House counsel, C. Boyden Gray, acknowl-
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edged that the goal of the Bush nominations was to “shift the 
courts in a more conservative direction.”46

As a result of their adoption of such explicit criteria, suc-
cessive Republican administrations have made considerable 
headway in their efforts to remake the courts.47 Thus, as 
noted above, the Rehnquist Court has struck down in the 
name of state sovereignty more laws than any court in mod-
ern memory, invalidating with the narrowest of majorities a 
series of progressive measures that provided remedies for a 
broad range of national problems, from religious freedom to 
age discrimination to gender-based violence to the purchase 

of firearms by individuals with criminal records. While the right-wing justices have not been 
able to consolidate these gains completely, they are within one or two votes of doing so.48

THE PROPER ROLE OF IDEOLOGY IN THE CONFIRMATION PROCESS
It is not only appropriate but necessary for both the president and the Senate to consider the 
myriad factors that may affect a nominee’s discharge of her duties. It is proper for them to 
consider whether she has a genuinely open mind and whether her views will add an important 
perspective to the bench. It is proper for them to inquire into her beliefs about the Constitu-
tion and the role of the courts in interpreting it; her substantive views on the law and leading 
cases; and the philosophical ideas and attitudes that inform her view of the world. And it is 
proper for them to consider whether those views are sufficiently within the mainstream of legal 
and constitutional thought to enable her to uphold the rule of law and faithfully defend the 
Constitution as her oath of office requires.

It is also appropriate for the president and the Senate to consider the effect of a prospective 
appointment on the overall composition of the court on which the vacancy is to be filled to 
determine whether the nomination will preserve or enhance the ideological breadth of the 
court. Such considerations have particular salience when—as in the present period—ideologi-
cal considerations have resulted in a conspicuous lack of balance and diversity of viewpoint in 
the federal courts.

It is partly for this reason that Senator Charles E. Schumer has argued that the role of ideology 
in the selection process should be frankly acknowledged and given “more open and rational 
consideration” in the course of Senate review of judicial nominees.49 Schumer suggests that 
the failure to do this has degraded the confirmation process by causing those who oppose a 
nominee on ideological grounds “to seek out non-ideological disqualifying factors, like small 
financial improprieties from long ago, to justify their opposition.”50

Taking ideology into account does not require senators to seek pre-commitments or “litmus 
tests” as to how the candidate would resolve a given case or reach a particular result, nor should 
they do so.51 Similarly, nominees should not be asked to predict how they might rule on an 
issue in the abstract without knowing the facts and circumstances in which it might arise.52 
Provided that they are careful to avoid such excesses, the members of the Senate are not only 
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entitled to consider ideology as the president has done, they have a 
responsibility to do so. The judicial nomination and confirmation 
process has been described as “a means by which the people influ-
ence the development of constitutional law through their choice 
of Presidents and senators.”53 That can take place only if the Sen-
ate is a full partner in the process.

PROGRESSIVE RECOMMENDATIONS

1. The president should nominate, and the Senate should confirm, 
individuals of the highest qualifications and integrity who rec-
ognize that the meaning of the Constitution has continued to 
evolve to meet the needs of a changing society and who will 
interpret the Constitution to preserve and promote the ability 
of Congress and the courts to protect fundamental rights.

Federal judicial appointees should be individuals of the highest 
professional distinction, character, and integrity, who will bring 
energy, openness and intellectual curiosity to the bench. The Senate should conduct a care-
ful inquiry into the views of nominees to ensure that they see the Constitution not as a static 
document frozen in time, but as an organic document that has continued to respond to the 
challenges and complexities of modern life; that they will interpret the Constitution so as to 
preserve the ability of the courts to safeguard fundamental rights; and that they are not ideo-
logically committed to constitutional or interpretive doctrines that would cause them unduly 
to constrain the ability of Congress to pass laws in furtherance of the national interest. 

It is to be hoped that the president will select nominees who meet these standards. If instead he 
selects nominees with extreme views who are outside the constitutional mainstream, senators 
must be willing to use their political capital, and to employ all legitimate means consistent with 
their Advice and Consent power, to see that such nominees are rejected. 

2. The president, in consultation with the Senate, should seek nominees who will enhance the 
racial and ethnic diversity of the federal courts; who will expand the professional and intel-
lectual breadth of the bench; who have been engaged in their profession and their community 
and enjoy the support of their peers; and who have demonstrated the intellectual and personal 
strengths that will enable them to become leaders of the courts on which they serve.

A judge’s philosophy and worldview are informed by the totality of her experiences. The presi-
dent, in consultation with the Senate, should look for nominees whose life experiences have 
broadened their minds by exposing them to diverse ways of thinking and being, and whose 
varied socioeconomic and professional backgrounds may offer them opportunities to educate 
and influence their fellow judges. 

Efforts should be made to identify nominees with expertise in areas of the law that are likely 
to form a significant portion of their docket, and to ensure that the judges in each jurisdiction 
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encompass a broad cross-section of the legal profession: pros-
ecutors and public defenders; corporate counsel and plaintiff ’s 
attorneys; lawyers from large firms and solo practitioners; pub-
lic interest lawyers and academics.

Particular attention should be given to increasing the demo-
graphic diversity of the bench by identifying and advancing 
women and people of color who have distinguished themselves 
within the legal profession. The president should take aggres-
sive steps to ensure that the racial and ethnic composition of 
the courts more closely approximates that of the geographic 
jurisdictions they serve.

Attention should also be given to identifying nominees who 
have affirmed their commitment to improving the justice sys-
tem, demonstrated their engagement with the needs of their 
communities, and earned the respect of their peers by assum-
ing leadership roles in bar associations, charitable institutions, 
and other professional and civic enterprises.

Finally, the president and the Senate should look for intellec-
tually vigorous and energetic nominees who demonstrate the 
curiosity, industry, collegiality and independence to become 

leaders of the courts on which they serve and who may be expected to serve long enough to 
have an impact on the law.

3. The president and the Senate should develop an orderly process that fosters broad consultation 
and input on prospective nominees.

Pursuant to the Constitution, the president and the Senate are charged with significant respon-
sibilities with respect to the selection, nomination, and confirmation of judges to the federal 
bench. Therefore, the president and the Senate should work together to develop an orderly 
process for vetting prospective nominees to the Supreme Court, the federal courts of appeals, 
and the federal district courts that is respectful of the constitutional role and prerogatives of 
each branch of government.

Seek cooperation and consultation. The president should meet with the bipartisan leadership 
of the Senate Judiciary Committee to signal his readiness to seek the advice of the Senate on 
judicial nominations and to work cooperatively with committee leaders to fill vacancies on the 
federal courts in a timely fashion. He should encourage senators who do not employ a bipar-
tisan commission process in developing district court recommendations to consider doing so. 
And he should designate senior members of his administration with strong relationships with 
key senators and Senate staff on both sides of the aisle to serve as ongoing points of contact in 
the selection process.

Restore independent review. The Senate Judiciary Committee should reinstate a longstand-
ing practice that dates from the Eisenhower administration: the confidential prescreening of 
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prospective nominees by the American Bar Association’s Stand-
ing Committee on the Federal Judiciary. This will not only help 
ensure that nominees meet a threshold standard of integrity, pro-
fessional competence and judicial temperament, but will avoid 
embarrassment to them and to the White House by enabling the 
names of prospective nominees who do not meet this standard to 
be withdrawn before they become public.

Seek timely notice of vacancies and provide the Senate with an ad-
equate opportunity to conduct a thorough and searching review. The 
president should ask the chief justice of the United States, as pre-
siding officer of the Judicial Conference, to urge all judges planning to retire or take senior 
status to give early notice to the president so he can move quickly to fill vacancies. He should 
consult widely with members of the Senate, other elected officials, and members of the bar 
in the effort to identify the most qualified nominees. Once he has decided to submit a nomi-
nation, he should give timely notice to the chairman and ranking member of the Judiciary 
Committee so that they can undertake a thorough review. He should provide timely access to 
dossiers, background checks, questionnaire responses, and such other documents concerning 
the nomination as they may request, subject to any procedures that may be necessary to protect 
sensitive information from unauthorized disclosure.

4. Members of the Senate must be willing to exercise their constitutional prerogatives.

In assigning shared responsibility for judicial appointments to the president and the Senate, 
the Framers contemplated that Advice and Consent would act as an effective check on the 
Executive Branch.54 If they are to fulfill that constitutional role, senators must insist on full 
consultation and timely access to information pertaining to the president’s judicial nominees. 
Should the president fail to consult or refuse to provide such information, or should senators 
determine after review that a nominee should not be confirmed, they are entitled to exercise 
the means afforded them under the rules of the Senate to ensure that their concerns are heard. 
As Senate historian Robert A. Caro has noted,

The writings of the framers of the Constitution make clear that Senators, whether act-
ing alone or in concert with like-minded colleagues, are entitled to use whatever means 
the Senate rules provide to vigorously contest a President’s assertion of authority with 
which they strongly disagree. One could say, in fact, that under the fundamental con-
cept of the Senate as envisioned by the founding fathers, it is not merely the right, but 
the duty of Senators to do that. 55

Where necessary, those means include the filibuster, one of a number of time-honored devices 
by which the Senate ensures respect for minority views. For more than a century, the Senate 
required unanimous agreement to end debate.56 In its modern form, the filibuster enables the 
minority to extend debate until 60 senators agree to invoke cloture. The filibuster has been 
employed on numerous occasions by both conservatives and progressives to extend debate on 
judicial nominees. But it is the threat of a filibuster, rather than its actual use, that is perhaps 
the most potent weapon for encouraging the president to seek accommodation with the Senate 
on nominees whom senators will be willing to confirm.

Taking ideology into 
account does not require 
Senators to seek 
pre-commitments or 
“litmus tests.”
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After Democrats employed the filibuster to block a number of nominations by President Bush, 
the Senate majority leader threatened to seek changes to the rules that would eliminate or mod-
ify the use of the device in regard to judicial nominations. Such changes would have serious 
consequences for an institution that has functioned since its inception under such customs and 
traditions as senatorial courtesy and unanimous consent. Indeed, such is the Senate’s regard for 
minority rights that in over 200 years, no rule has ever been adopted to allow a simple major-
ity to cut off debate. Were the Senate to adopt such a measure now, it would encourage the 
president to select more extreme nominees and would surrender much of its ability to provide a 
counterweight to presidential power with respect to the appointment process. Such a profound 
shift should not be undertaken lightly or for short-term political advantage.57
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