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year after an election that barely escaped the same fate—our election system

remains imperiled. Unless urgent reforms are adopted at the state level, the
problems in our election infrastructure could very well lead to significant national
consequences in the 2006 midterm elections.

F ive years after the unprecedented crisis of the 2000 presidential election—and one

Unfortunately, national attention to the issue of election reform has been sorely
lacking. Despite the passage of the Help America Vote Act (HAVA) in 2002, public
opinion polls show that Americans’ confidence in our election system is at an historic
low. Policymakers and the media often focus on the issue only in the days preceding
major elections—months after state and county election administrators have made the
critical decisions that will determine how the system will perform on Election Day.

A Center for American Progress analysis of recent electoral research finds that
one year before the 2006 midterm elections, more than 90 million registered voters are
exposed to serious electoral deficiencies, including low-quality voter registration
databases, inadequate safeguards for purging voters from the rolls, and
insufficiently tested voting machines.? Specifically, our analysis has found:

e 13 states, representing more than 60 million voters, have not constructed voter
registration databases consistent with the highest standards necessary to protect
voting rights and ensure efficient election administration. Experts agree that
voter registration databases must be centrally controlled, linked to state agencies
and updated in real time in order to ensure their accuracy, uniformity, and
privacy. Yet seven states (AZ, OH, OK, SD, TN, TX, and WA) have opted for
databases which are not centrally controlled or updated by a central office; four
states (AL, CA, IL, and NY) have not selected their type of database; and two
states (WI and WY) have announced that they will likely not be ready by the
January 1, 2006 deadline required by federal law.

e At least 23 states, representing more than 55 million voters, continue to allow
local authorities to purge voter rolls. Although local election officials play a
critical role in managing voter rolls, a lack of statewide central authority has led
to the disenfranchisement of many voters, including those caught in the faulty
felon purges in Florida in 2000 and voter challenges in Ohio in 2004. The
potential for abuse is heightened with partisan control of election administration
across the country, exemplified by Ohio Secretary of State’s J. Kenneth
Blackwell’s serving as chairman of the 2004 Bush-Cheney campaign while
managing the state’s election system.
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e Although HAVA directed the U.S. Election Assistance Commission (EAC) to
improve the certification process for voting systems, the EAC continues to
outsource certification to just three private firms, all of which refuse to make their
testing standards public. Concerns over untested voting systems spurred
movements to require voter-verified paper trails in electronic voting machines last
year and to eliminate punchcard voting machines after the 2000 election.
Rigorous, transparent, and independent testing of voting hardware and software is
critical to ensure accurate elections, yet the EAC has offered only voluntary
guidelines for voting systems and failed to improve the certification process.
Seven states used systems that were not federally certified in the 2004 election.

Although our election system suffers from many additional problems that demand
immediate action, including struggles over voter identification requirements and
provisional ballots, sustained attention to these three issues would dramatically improve
our election infrastructure in time for the 2006 election and prevent the
disenfranchisement of voters. If these problems are left unattended, our elections will
become increasingly less reliable, causing more Americans to question our system’s
integrity and lose faith in the most basic and essential exercise of our democracy.

In light of these concerns, the Center recommends that policymakers take the
following actions:

e The EAC should strengthen its position on voter registration databases and
require states to adopt a centralized model. This would improve the
reliability of the voter rolls for both voters and administrators.

e The EAC should immediately design and implement clear standards for
purges of voter rolls, removing primary purging authority out of local
hands and establishing an effective oversight mechanism at the state level.
States should also strongly consider permitting independent bodies to
oversee elections, or at least prevent election officials from playing active
roles in political campaigns.

e The EAC should immediately improve the federal voting system
certification process by establishing more than just three testing agencies.
These agencies should be transparent and independent of voting system
manufacturers.

Setting the Stage: The Weakness of the Election Assistance Commission (EAC)

In 2002, Congress passed the Help America Vote Act (HAVA) in response to the
Florida debacle of 2000. Although HAVA was a compromise measure that left some
areas of election law purposefully vague, it created the U.S. Election Assistance
Commission (EAC) to provide federal oversight and standards to improve the quality of
national elections. From its very beginning however, the EAC has been hobbled by a
lack of funding, infrastructure, and urgency. The Bush Administration failed to nominate
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commissioners or provide a budget for nearly one year after the enactment of HAVA.?
The recent Carter-Baker Commission on Federal Election Reform concluded that the
EAC’s “weak structure...has stymied its ability to be clear or authoritative on almost any
subject.”

Rather than use HAVA as a springboard to provide uniformity for election
standards across the country, the EAC has interpreted its mandate in a narrow way,
compromising its authority and effectiveness. For example, it has postponed and limited
its HAVA-mandated issuance of guidance on statewide voter registration databases and
voting systems, resulting in a continued patchwork of non-uniform standards, and failed
to address emerging issues like paperless voting technology.” In addition, the EAC has
remained silent on some crucial areas of election administration, including whether
partisan election officials should be allowed to control the voter rolls and oversee the
election process.

Many of these problems have even prompted calls for additional federal
legislation in order to reform the EAC’s authority and mandate.®

Voter Registration Databases

Many irregularities in election administration can be traced to the poor state of the
election rolls. Properly constructed databases that are centralized and real time—often
referred to as “top down” systems—would eliminate the very need for provisional ballots
and significantly reduce the potential for abuse of voter identification laws and alleged
cases of voter fraud. Although voter rolls were historically paper-based and not centrally
controlled due to a lack of computerization in state and local government, the wide
availability of computers has now allowed all states to reap the benefits of modern
database technology.

Congress recognized this in HAVA, requiring all states to create a “single,
uniform, official, centralized, interactive, computerized” database that can be “defined,
maintained, and administered at the state level.”” Although seemingly specific, this
standard actually encompasses a wide array of databases, which, as electionline.org has
noted, overlooks the “differences in control and structure [which] will dictate how
interactive and comprehensive the lists are.”®

The uncertainties in HAVA provided a critical opportunity for the EAC to offer
much-needed guidance to the states. Unfortunately, the EAC has largely abdicated this
role, offering limited guidance that highlights the benefits of top down systems but does
not require them, and makes no attempt to exercise quality control or ensure uniformity.®
Compounding these substantive shortcomings has been timing. Only 15 states had
databases ready for the 2004 election—the initial deadline set by HAVA—while the
remaining 34 states received a two-year waiver and face a deadline of January 1, 2006."

Currently, seven states (Arizona, Ohio, Oklahoma, South Dakota, Tennessee,
Texas, and Washington), representing more than 26 million voters, have chosen to
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construct non-centralized databases which do not conform to the top down model. In
addition, four states (Alabama, California, Illinois, and New York), comprising more than
31 million voters, have not decided how to construct their databases, and two states
(Wisconsin and Wyoming), with a total of nearly 3.5 million voters, have announced that
their databases will likely not be ready by the January 2006 deadline.**

All told, more than 60 million voters reside in states which could be without
centralized databases during the 2006 election, increasing the likelihood of irregularities
with registration data. The EAC should move to strengthen HAVA’s database
requirements and require the construction of state-controlled databases which can be
regulated more effectively and updated more quickly.

By mandating uniform, centrally-controlled databases, the EAC could also help
solve recent problems with provisional voting. In 2004, 500,000 provisional ballots
(32% of all provisional ballots cast) were not counted, for reasons that varied across
localities. In 28 states, provisional ballots that were cast in the wrong precinct were
discounted, but in 17 states provisional ballots cast in the wrong precincts but correct
county were in fact counted. HAVA declared that all voters should have the right to cast
provisional ballots as a fail-safe measure, but this goal has foundered on conflicting
interpretations of the statute.** A study by Demos has shown that 20% of all problems
with provisional voting result from administrative errors before Election Day.*® Well-
regulated, orderly databases would reduce such errors and the need for widespread
provisional voting because registration data would be available statewide.

Purges and Partisan Control of Election Administration

HAVA has done little to correct the problems associated with partisan control of
election administration, most notably the lack of standards for ensuring the fairness and
uniformity of purges. Only four states that responded to a June 2005 electionline.org
survey conducted purges at the state level, while 23 states—comprising more than 55
million voters**—allowed local administrators to erase voters from the rolls at their own
discretion.™ Three years after HAVA was meant to clear up electoral confusion, there
remain no federal standards for purges, and many states do not offer minimum criteria
either.’® The EAC should immediately design and mandate standards for voter roll
purges, a relatively simple measure that would significantly reduce voter
disenfranchisement.

Purging of voters occurred most egregiously in Florida in 2000, when local
election officials made wildly disparate decisions in using flawed data provided to them
by state election officials, erroneously purging thousands of legitimate minority voters
mistaken for felons. And because reinstatement decisions were left in the hands of those
same local election officials, a significant portion of these voters were still not restored to
the rolls two years later in 2002."

Although standards for purging are necessary regardless of the composition of
election administrators, the prevalence of partisan elected officials who are in control of

Election Reform: The Time Is Now 4



their election systems increases the potential for abuse. This was most prominently
illustrated in Ohio in 2004, where Secretary of State J. Kenneth Blackwell served as the
co-chair of the Bush-Cheney campaign while simultaneously overseeing the state’s
presidential election. The Democratic staff of the House Judiciary Committee found that
tens of thousands of voters were potentially disenfranchised by Blackwell’s decisions
restricting the use of provisional ballots and questioning the validity of registration forms
for new voters.® Similar concerns have been raised in Florida, where Secretary of State
Glenda Hood (a 2000 Bush elector) attempted to utilize a faulty purge list and restricted
the use of provisional ballots; in Michigan, where Secretary of State Terri Lynn Land
(Bush-Cheney 2004 state co-chair) restricted access to provisional voting and failed to
take action against voter intimidation; and in Missouri, where then-Secretary of State
Matt Blunt (Bush-Cheney 2004 state co-chair) restricted access to provisional voting and
approved an insecure voting system.™

Election administration should not be subject to the influences of one particular
campaign official. In two weeks, Ohio’s voters will decide if they want to wrest control
of election administration from Secretary Blackwell and turn it over to an independent,
bipartisan commission, thanks to the efforts of a progressive, grassroots organization
called Reform Ohio Now that forced the initiative onto the ballot.”°

The EAC has remained largely silent on this issue, but states should strongly
consider allowing independent bodies to oversee elections, or at least prevent their
election officials from playing active roles in political campaigns.

Voting Machine Standards

The lack of adequate standards in election administration is gravely apparent
when it comes to states’ voting machines and the woefully inadequate system used to
certify their reliability and accuracy. As voting technology expert Dr. Michael Shamos
of Carnegie Mellon University observed in 2004, “The system that we have for testing
and certifying voting equipment in this country is not only broken, but is virtually non-
existent. It must be re-created from scratch or we will never restore public confidence in
elections.”*

The dysfunctional state of voting system testing and certification stems directly
from the lack of attention paid to the certification process during the last two decades.
This resulted in three private companies—all of which refuse to share with the public the
standards they use to evaluate machines—possessing sole authority for certifying the
machines on which every American votes.

HAVA required the EAC to step into this breach and provide for the testing,
certification, decertification, and recertification of voting systems.”* Hopes were high
that the EAC would issue stringent, up-to-date, and scientifically sound federal standards
for states to follow, but the EAC’s delayed start and budget constraints hampered its
ability to offer guidance on this issue.”> Moreover, despite a requirement for the EAC to
establish a roster of competent laboratories to test voting systems, the EAC has admitted

Election Reform: The Time Is Now 5



that its primary advisory body on the issue, the National Institute of Standards and
Technology, will not recommend a list of such labs until the spring of 2007.2* In the
meantime, the EAC is relying on the same three private companies that predated
HAVA.% These “Independent Testing Agencies”—Wyle Laboratories and Ciber, Inc. of
Hunstville, AL, and SysTest Labs, LLC of Denver—have refused to discuss possible
flaws in the voting systems they certify due to the confidentiality of their contracts with
the machines’ manufacturers.?

Given the fact that the EAC relies on such a small number of unaccountable
firms, the slowness of the certification process in places like Pennsylvania for example, a
battleground state in recent elections, is hardly surprising. There, county officials are still
waiting for approval of their new HAVA-mandated voting machines, and there is no
indication their needs will be met in time for the January 2006 deadline.?” These delays
have led some states to ignore the voluntary federal guidelines and simply do their own
testing or order uncertified machines.”® In 2004, seven states (with a total of nearly 20
million voters) utilized machines which were not federally certified.”

Congress should provide the EAC with the resources it needs to improve the
federal voting system certification process by establishing more than just three testing
agencies. These agencies should be transparent and independent of manufacturers so that
the public, and scientific experts, can evaluate the standards used to determine the
machines selected by the states.

Conclusion

Our survey of electoral research reveals a broad consensus on many aspects of
reform. Improving databases, election administration, and machine certification are
simple, easy ways that lawmakers could improve elections before November 2006.
Unfortunately, their response to these issues has been muted, and it is here that grassroots
efforts like those in Ohio may offer their greatest lesson. We applaud the efforts of
Reform Ohio Now, and we encourage progressive groups in other states to follow their
lead.®® A similar effort is underway in Massachusetts, where the League of Women
Voters has persuaded state legislators to address election administration issues.*

Initiatives like those in Ohio and Massachusetts will not solve the nation’s
electoral problems in time for the next election. They can, however, raise awareness and
increase political pressure on state and federal lawmakers to address electoral reform
urgently. While it seems clear that lawmakers’ response to election reform has been
weak, it seems equally clear that progress is essential.

As former President Jimmy Carter and former Secretary of State James Baker
have written, elections are “the heart of our democracy” and “the instrument for the
people to choose leaders and hold them accountable.”** If elected officials are hesitant to
make the process by which they arrive in office more secure, transparent, and fair,
citizens must demand action. The effectiveness and integrity of our government depend
on it.
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