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Introduction and summary

The 21st century economy is one in which human innovation and creativity are at the
center of creating firm value.' Today, all levels of a company’s workforce contribute to
productivity-enhancing assets and activities, such as digitization of information and
processes, research and development, organizational skills and know-how, network-
ing of institutions and people, marketing, advertising, brand equity, reputation, and
much more.> These intangible assets make up more than half of the value of companies
today.> While many corporate leaders frequently declare that employees are their most
valuable asset, investors and other market participants often have little detailed, reli-
able, consistent, and comparable information about who comprises that asset—and

how these employees are cared for and developed.

At the same time, research over the past few decades has revealed some concerns
about the nation’s workforce, such as the large and growing wage differential
between the median paid worker and top executives and the lack of gender and
racial diversity, especially in higher positions.* Despite the value that America’s
workers bring to their companies, they are dramatically undervalued by their
employers. Interestingly, however, it appears as though the post-pandemic reopening
has somewhat strengthened the hand of workers and may be modestly improving
wages. It is not yet clear if this will be a longer reversal of the years-long stagnation

of real wages or merely a brief adjustment.

That said, the gap between CEO and median worker pay has widened® as share prices
have soared and companies have bought back hundreds of billions of dollars of their own
stock. Put simply, workers have not been fully benefiting from the profits they create.

This is not an accident.

Workers’ voices have been stifled by the proliferation of anti-worker laws in many

states, while corporations have become increasingly concentrated and powerful.
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Human capital management today represents a classic case in which nearly all companies
have detailed, digitized information about their workforces but very few are making it
broadly available to investors, credit rating agencies and other market participants, or

the public. Yet investors and other market participants—as well as policymakers and the
public—need this information to make informed decisions about companies, whether

it be to price a company’s shares more accurately, inform shareholder voting, or protect

workers from racially motivated or other harmful treatment.

The U.S. Securities and Exchange Commission (SEC) has the authority to require
companies to disclose information; requiring the disclosure of human capital and job
quality information would further the SEC’s mission. In fact, the case for workforce
disclosures is very strong. However, to date, the SEC has fallen short on requiring spe-
cific workforce-related disclosures, relying instead on a principles-based approach that
effectively leaves corporate management in charge of deciding what information com-
panies will share.® This often leaves investors, creditors, and other market participants,
as well as governments and the public, with information that is not detailed, reliable,

consistent, or comparable enough to use to make informed decisions.

Specific workforce metrics must be developed and used in financial disclosure. There
are several human capital metric frameworks proposed by various private sector orga-
nizations and others that could provide a foundation for federally mandated workforce
disclosures. The Center for American Progress recommends that the SEC require
companies to disclose a core set of quantitative workforce metrics in their financial

reports that at a minimum, includes:

* Baseline numbers of full-time, part-time, and contract workers, disaggregated by
race, gender, and ethnicity and separately by occupation and pay band.

* Job quality indicators such as pay, benefits, and workplace safety.

* Measures of worker voice and empowerment, such as union density.

* Measures of expenditures on training and recruitment.

Understanding the value and prospects of a company requires understanding how it
uses its resources. And no resource is more important than a company’s people. The
knowledge, education, and experience—as well as the health, diversity, and other
characteristics affecting productivity—of a company’s workers will have significant
impacts on its value, profitability, and prospects, including its ability to innovate and
remain resilient in the long term.” Ultimately, by facilitating investment in the nation’s
workforce, transparency around human capital management would benefit the

economy more broadly.
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The case for workforce disclosure

The SEC has broad authority to require disclosures that further its mission to protect
investors; promote fair, orderly, and efficient markets; facilitate capital formation; and
protect the public interest.® The increased importance of human capital management
in the success of companies today means that this information is critical to investors.
But human capital information is also important to other market participants, as well
as to the public. And ultimately, transparency about the nation’s public-company work-
force is needed to keep capital markets healthy and fair and the economy productive.
Thus, the commission can and should require a core set of line-item human capital

disclosures if it is to carry out its mission responsibly.

Human capital information is important to investors

Corporate investments in human capital are strongly associated with increased profit-
ability and performance as well as economic growth more broadly.’ The workforce is
an important source of value creation, and companies that value their workers more
perform better." For these reasons, institutional and retail investors are increasingly
demanding a range of workforce-related information to fill in the information gap

between what management knows and what is reported to investors and the public."

Countless studies have found a positive correlation between human capital invest-
ment and a firm’s financial performance. A literature review of 92 papers on the
subject reported that the majority of studies found positive relationships between
workforce training and corporate value.'> Research from human resources analyst
Josh Bersin found that training employees saved a company as much as $116,000 per
person over three years."” One 2012 study found that 71 percent of CEOs identified
human capital as one of the most important sources of economic value within their
companies.* A 2003 multi-country survey found a significant positive relationship
between employee goodwill and profitability.’* And new research by professors
Matthias Regier and Ethan Rouen finds that stock markets attribute future value to

human capital investments.'¢
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In fact, in a review of studies on the subject, the SEC’s Investor Advisory Committee
found that high-quality human capital management practices were correlated with
“lower employee turnover, higher productivity, and better corporate financial per-
formance, producing a considerable and sustained alpha over time.”” The committee
found that many companies routinely rely on a number of similar metrics and recom-
mended that principles-based reporting on human capital be augmented with specific
disclosures, such as expanded disclosure of the number of employees in a company;
details around turnover rates and internal hire and promotion rates; safety, training,

and diversity data; and more.'®

In addition to assessing value, workforce information and human capital practices help
investors assess risks. Fair treatment of workers across the supply chain enhances reputa-
tion, just as poor treatment damages it. Poor human capital management also increases
liability risks, both directly from worker-related lawsuits and indirectly when work prod-
uct itself is poor. The COVID-19 pandemic illuminated yet another risk associated with

human capital practices: vulnerabilities to labor supply across the supply chain."

Many other market participants and the public rely upon
human capital information

The work of many market participants across capital markets depends upon reliable and
comparable information about companies’ workforce management practices. Investors,
brokers, dealers, and stock exchanges care about how a firm’s workforce contributes to
its value. Lenders care about the contribution that a company’s workforce makes to its
resilience as a borrower and about potential human capital-related disruptions to the

company’s ongoing business.

The pandemic also highlighted the importance of workforce information along supply
chains. Companies that experienced high numbers of sick employees were unable to
maintain operations at normal levels, leaving their business customers in the lurch.
As the economy has begun reopening, many companies have experienced supply
chain problems again because their suppliers lack employees. Companies that supply
goods to other companies and retained their employees during the pandemic have
experienced little workforce disruption and are better able to meet their corporate
customers’ needs. But many other companies that did not, or were not able to, retain
their employees are trying to hire new employees as they reopen, resulting in some
labor shortages® due to hiring and training delays, as well as increased costs that are
passed through to their corporate customers. How companies manage and treat their
employees has a direct impact on their ability to attract and build a strong workforce
and navigate the post-pandemic economy.
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Moreover, the pandemic shed new light on the ongoing public discourse over worker
treatment, including race, gender, and equity matters.”' Social media has accelerated
customers’ awareness of these issues.” Treatment of workers, including in sweatshops
in other countries, was a concern well before the pandemic.”® But now more than ever,
employees and customers value how companies treat their workers.** For example,
companies that failed to protect the health of their workers during the pandemic faced
work stoppages and customer boycotts.>> Employees across the nation have sparked
discussions about racism and barriers at their companies.” And customers are making
it clear that they want companies not just to talk about diversity, equity, and inclusion
but also to actively promote racial justice through their management practices and to

advocate for racial justice publicly.”’

It is not enough for market participants to rely on the voluntary disclosures of a hand-
ful of large companies or the work of investigative journalists.”® Standardized public

disclosure of core human capital management information that is reliable, consistent,
and comparable would inform a wide range of market participants, benefiting compa-

nies and the public alike.

Healthy and fair capital markets depend upon human capital disclosures

As law professor Lily Kahng explained in her 2017 paper on the topic, intellectual
property laws, contract and employment laws, and other legal and organizational
mechanisms enable company owners to reap the returns of their workers’ economic
productivity in the form of capital assets.”” Employees at all levels of an organization
contribute to the creation of these so-called intangible capital assets. For example, sci-
entists contribute to a firm’s research and development. And fast-food servers contrib-

ute to a business’ customer service reputation.

Yet in accounting, for example, workers are treated as a cost, separate and apart from
the value they create, such as patents and copyrights, not to mention the licensing and
royalties, resulting from research and development. Businesses also use mechanisms
such as covenants not to compete, nondisclosure agreements, and trade secrets laws
to capture and control the labor of their workers.* In recent decades, this legal land-
scape has been exacerbated by tax law, which today places a much lighter tax burden
on capital income than on labor income* —and arguably provides further incentives

for firm owners to extract the value created by employees. (see text box)
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Tax code incentivizes firms to turn
workforce contributions into capital

The tax law generally requires capital expenditures—those that create future benefits or
permanently increase the value of a business—to be capitalized, that is, deducted over
time so that the deductions are matched with the increased value over time that is created
by the expenditure. Although the U.S. Supreme Court confirmed the capitalization prin-
ciple in 1992,*2 numerous exceptions to the principle both before and after that decision
have been recognized by the courts and in tax regulations.

Today, while companies generally must still capitalize acquired intellectual assets, such
as when a firm purchases another company or a license, the tax code provides favor-
able treatment for companies that create intellectual assets in-house, such as when
they invest in human capital and otherwise incur human capital-related expenses in
their production of income. This occurs, for example, when a company pays workers to
develop a brand name, conduct research that results in a new product line, or otherwise
contribute to the going-concern value of the business through their work. For this in-
house-created capital, the tax law allows most of those costs to be expensed—in other
words, deducted immediately.

From an economic perspective, the deduction of investments in labor effectively elimi-
nates income tax on the return on those investments and thus increases the return to capi-
tal owners.>® Moreover, the returns to labor that actually go to workers—their pay—are
taxed at a much higher effective tax rate than the labor returns that go to capital owners.
The latter benefit from both a much lower tax rate and the ability to delay tax until the
asset is sold—known as deferral.

It is telling that, where productivity and worker pay used to rise in tandem, in recent
decades, average worker pay has stagnated even as productivity has continued to
increase steadily.** Yet well-trained and fairly compensated employees are more
important than ever to the creation of intangible assets and hence a firm’s ongoing
performance and resilience. They are essential to the innovation that drives value in

the knowledge-based, service-oriented economy.

Requiring companies to disclose key metrics about the workers they employ and
their human capital management practices is an important step toward reconnecting
workforces with the value they create. Such disclosures would emphasize that work-

force investments are an asset rather than a cost, as reflected on the balance sheet.?
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More reliable, consistent, and comparable information on human capital would pro-
vide the information needed—indeed, sought—Dby investors to guide their invest-
ment decisions. And by facilitating and expanding the availability of this important
information, the SEC would enhance the overall efliciency and fairness of the capital

markets and help ensure that capital flows to the most valuable firms.

FIGURE 1
Worker compensation has not kept pace with growth in net productivity

Percent increase in net productivity and percent increase in hourly compensation
for all workers, 1948-2019
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Source: Economic Policy Institute, "The Productivity-Pay Gap," available at https://www.epi.org/productivity-pay-gap/ (last accessed July 2021).

Beyond these benefits, an enhanced human capital disclosure regime would help align
labor and capital market policies to facilitate the creation of high-quality jobs and help
renew the social contract between corporations, workers, and communities.*® It would
respond to the emerging consensus among investors, companies, and workers that
enhancing environmental, social, and corporate governance (ESG) transparency—

particularly around job quality—is important and widely beneficial to all.*’

Companies already collect a lot of human capital information

As a matter of course, companies regularly monitor and measure the value of their
human capital to assess performance and competitiveness. They have the ability to
collect and sort data according to explicit factual and quantitative categories, such as

education level, gender identity, race, experience, age, and training.
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Indeed, most companies already maintain data on many common workforce metrics for
a variety of purposes. To comply with the Fair Labor Standards Act, covered employers
must distinguish between employees and independent contractors, and collect data on
employee occupation, wages, age, and gender.*® Employers collect data on wages and
benefits for IRS tax reporting purposes. Covered companies also confidentially report
demographic data on employees, including race, gender, and ethnicity, to the Equal
Employment Opportunity Commission (EEOC) on the EEO-1 form. And human
resources departments routinely collect data on employee occupation, education, and

experience for their own internal management purposes.

Unfortunately, most of these data, including the EEO-1 data on specific companies, are
not available to investors, other market participants, or the public. Worse, to the extent
information is made available, it is often not detailed, reliable, consistent, or comparable
enough to be effectively used in business decisions by investors and other market par-
ticipants. Public disclosure of basic workforce metrics under a standardized regulatory
framework could be more efficient for companies seeking to highlight their best prac-
tices, without having to establish benchmarking and metrics on their own. Moreover, a
detailed, reliable, consistent, and comparable set of disclosures would allow companies
to assess the competitiveness of their workforce more readily and perhaps avoid some
of the current expenses, errors, and risks that are inherent in reliance upon third-party

consultants using nonpublic data.

While many companies would be better off if they disclosed their workforce metrics,
without a standardized regulatory workforce disclosure regime there is little incentive
for companies to develop such disclosures on their own. This fact leads to the situation
today in which there is little or no meaningful workforce disclosure,* to the detriment
of investors and other market participants, capital markets, and the public.

The imperative for SEC-mandated human capital disclosure metrics is overwhelming.
Because a strong workforce can be a source of competitive advantage, effective work-
force management and investment in human capital are measurable organizational
assets that can generate future profits as well as contribute to overall growth. Investors,
lenders, suppliers, and other market participants looking to assess a company increas-
ingly want more detailed, reliable, consistent, and comparable information about
companies’ workers—from the C-suite to the factory floor. Increased transparency
around how companies select and manage their workforces would help investors and
other market participants determine which firms are most likely to be profitable and

would help make capital markets more efficient and fairer.
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But transparency can only be successful if key workforce factors are standardized so
that they can be audited for reliability and compared across firms. Fortunately, the SEC
can draw from an abundance of existing human capital disclosure frameworks, as well

as a rich academic literature, to determine what those core metrics should be.
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Existing human capital disclosure
frameworks offer useful building
blocks for disclosure

U.S. regulators considering enhanced workforce disclosure requirements can find use-
ful examples of metrics to increase transparency around human capital management in
initiatives undertaken in the United States and abroad. Most are private, voluntary ini-
tiatives led by nongovernmental organizations but funded in part by issuer-connected
accounting and consulting firms. Each has constructed its own framework for describ-
ing and measuring the value and quality of human capital in corporations. While

these frameworks, already adopted by some companies, serve as useful models when
considering federal disclosure requirements, they are not replacements for standard-

ized SEC-mandated, line-item disclosures.*

The Sustainability Accounting Standards Board (SASB), originally formed in the
United States in 2011 and now operating internationally as part of the newly formed
Value Reporting Foundation, completed its sector-by-sector sustainability standards
in 2018.*" The SASB approach for addressing workforce issues is embedded in its five
main “sustainability dimensions.” These are environment; social capital; human capi-
tal; business model and innovation; and leadership and governance.* The human capi-
tal dimension is further divided into three areas: labor practices; employee health and
safety; and employee engagement, diversity, and inclusion.” These areas encompass a
broad range of metrics including employee turnover, collective bargaining, diversity,

wages, and recruitment.

The Global Reporting Initiative (GRI), an international independent standards organi-
zation founded in 1997 by Ceres, a leading sustainability nonprofit, and others, put its
sustainability standards in place in 2016.* Now used by more than 1,000 companies in
100 countries, GRI uses a slate of human capital measures, covering recruitment and
retention, labor and management relations, health and safety, training and education,

and diversity and pay equity.*
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California model: A‘good jobs’ certification

In 2021, California controller Betty Yee (D), in partnership with the Drucker Institute, pro-
posed a bold plan to incentivize the creation of quality jobs by establishing a certification
for high-road employers.* Introduced in the California Assembly in 2021 by member Ash
Kalra (D), whose district encompasses San Jose, this bill would require all private business-
es with 1,000 or more employees in the state to disclose a common set of workforce met-
rics that includes pay; hours and scheduling; health, retirement, and paid leave benefits;
internal advancement; turnover; worker safety; use of contract labor; and gender and racial
equity.” These metrics would then be made public in an accessible format easily digestible
by workers, investors, and policymakers alike.

Based on these disclosures, the state Labor and Workforce Development Agency would
determine if the corporation could be certified as a high-road employer, laying the
groundwork for the establishment of incentives for certification, including preference in
government contracting and tax benefits for certified employers. Perhaps more impor-
tant, if enacted, the California initiative’s mandatory workforce disclosures would provide
a valuable pilot for a federal workforce disclosure regime and would provide invaluable
data for policymakers and researchers interested in improving the working conditions of
the jobs being created.

The International Organization for Standardization (ISO), which is a standard-setting
body composed of representatives from 165 national standards organizations,* offers
another approach. Its standards cover a dizzying array of more than 23,700 technol-
ogy and manufacturing topics and include accounting tools to measure diversity,
organizational culture, health and safety, recruitment and turnover, skills and capa-

bilities, and more.*”

The Human Capital Management Coalition (HCMC), a group of asset owners and
institutional investors established in 2013 and co-chaired by the United Auto Workers
Retiree Medical Benefits Trust and the California State Teachers’ Retirement System,*
focuses on corporate practices related to the management of employees, including but
not limited to hiring and retention, employee engagement, training, compensation,
fair labor practices, health and safety, responsible contracting, ethics, desired company

culture, and diversity.

The HCMC developed its balanced approach to reporting, including four types of

fundamental line-item metrics for all companies to disclose:
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1. Number of employees: full- and part-time employees, including contingent workers

2. Total workforce cost: wages, benefits, and other transfer payments, as well as
expenses related to employees

3. Workforce stability: measured by turnover or a similar indicator

4. Workforce diversity: gender and racial and ethnic diversity across employment

bands or employee levels®'

Several other initiatives in Europe also provide useful examples of workforce disclosure
metrics. For example, the Organization for Economic Cooperation and Development
(OECD), an international forum for governments to work together to promote eco-
nomic growth, prosperity, and sustainable development, assesses job quality along three
dimensions: earnings level, job security, and working conditions. Indeed, concerns
about job quality in Europe have given birth to a variety of policy initiatives to draw
upon, including the European Union’s Laeken indicators of job quality, the International
Labour Organization (ILO) Decent Work Agenda, and the UN Economic Commission
for Europe (UNECE) job quality framework.*

The newly proposed EU sustainable taxonomy, which categorizes investment activi-
ties as sustainable for the purposes of EU recovery funds and other sustainable invest-
ment purposes, incorporates baseline labor standards into its climate framework.
Under this law, investments must meet the ILO core labor conventions, the U.N.
Guiding Principles on Business and Human Rights, and the OECD Guidelines for
Multinational Enterprises to be considered “sustainable.”®

The International Financial Reporting Standards (IFRS) Foundation, which over-
sees the international corollary to the United States’ generally accepted accounting
principles (GAAP) is considering forming a new Sustainable Standards Board that
would aim to harmonize the plethora of disclosure standards noted above, such as
the SASB and the GRI.**

Finally, the European Trade Union Institute job quality index is another international
framework that similarly identifies key dimensions of job quality and offers a range of
indicators to measure the quality of the working environment.** In particular, it consid-
ers the notion of “collective interest representation” as a dimension among six others
to monitor progress in creating more and better jobs. The indicators that embody this
dimension are collective bargaining coverage; trade union density; and whether the

worker is consulted about changes in work organization.

12 Center for American Progress |



While all these standards and frameworks provide excellent ideas for developing
human capital management metrics and in many instances include similar met-

rics, their differences in form and substance mean there is a lack of standardization,
including of underlying data and methodologies, across companies and industries.

In addition, in some cases, their applicability in the United States is limited due to
differences in legal and regulatory environments, including both labor law and securi-
ties law. Perhaps most importantly, these are all voluntary frameworks and cannot by
themselves establish the detailed, reliable, consistent, and comparable information
needed by market participants and the public. They are not a replacement for a core set

of standardized SEC line-item disclosures.

13 Center for American Progress |



The SEC has begun to act, but it must
require more prescriptive disclosures

For more than a decade, the Securities and Exchange Commission has been acutely
focused on just one narrow, but important, element of human capital management:

executive compensation.

Adopted in 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act
statutorily directed the SEC to require public companies to disclose the ratios of the
compensation between their CEOs and the median compensation of their employ-
ees.” The purpose of that provision and others related to compensation disclosures
was to “encourag[e] shareholder engagement in executive compensation matters by,

among other things, increasing the transparency of compensation.”’

Prior to the enactment of this rule, the only information directly related to human
capital that federal securities law and SEC rules required companies to disclose was
the number of people they employed.*® Despite the wide swath of information about
executives and workers that may be important to investors and other market partici-
pants, such as retention rates, training, diversity, and skill levels, the SEC has elected to
decline adopting any meaningful line-item disclosures other than this very narrow—

even if informative—pay ratio metric.

Rather, in 2020, as part of an ongoing initiative to modernize Regulation S-K, which
prescribes periodic reporting requirements beyond the financial statements, the SEC
took a principles-based approach to human capital disclosures. Under that rule, issuers
must “provide a description of the registrant’s human capital resources, including in
such description any human capital measures or objectives that management focuses
on in managing the business, to the extent such disclosures would be material to an

understanding of the registrant’s business taken as a whole.*’

Unfortunately, the SEC’s recent revision of Regulation S-K did not create detailed,
reliable, consistent, or comparable disclosure requirements—despite many comments
seeking detailed workforce disclosures and intervening events highlighting the need

for such disclosures.®°
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The revisions grant public company executives significant flexibility and allow them
to tailor their companies’ disclosures in ways that could obscure information that

is important to investors and other market participants.®' The lack of meaningful,
standardized metrics allows wide disparity in the types and specificity of disclosures.*>
According to securities experts Anthony Hesketh and Samantha Ross, the amended
S-K rule “leaves too much room for cherry-picking measures that would make man-

agement look good.”®

This was borne out in a study of the first 50 10-Ks filed after the effective date by the
largest SEC-registered companies—with market capitalization greater than $1 billion.
That study, conducted by consulting firm FW Cook, found that the number of firms
disclosing on most key human capital topics was at or well below 50 percent, and there
were significant differences in the approaches used for disclosure among those that did

disclose on a given topic.**

A more recent study published by Stanford University reported that 57 percent of the
10-K filings it surveyed contained no quantitative metrics. The following example from a

recent filing under the latest rules exemplifies the lack of specificity in some disclosures:®

We provide robust compensation and benefits. In addition to salaries, these programs,
which vary by country/region, can include annual bonuses, stock-based compensa-
tion awards, a 401 (k) plan with employee matching opportunities, healthcare and
insurance benefits, health savings and flexible spending accounts, paid time off, family
leave, family care resources, flexible work schedules, adoption and surrogacy assis-
tance, employee assistance programs, tuition assistance and on-site services, such as

health centers and fitness centers, among many others.*

Critics of the SEC’s principles-based take on overseeing disclosure requirements
contend that without a clear definition of human capital or prescription of specific
workforce measures, the workforce disclosures will be too flexible to inform investors’
and other market participants’ decisions.” “Without specific guidance on fundamental
metrics common to all companies,” say Hesketh and Ross, “managers have incentives

to contrive bespoke human capital metrics that can conceal a multitude of manage-
ment failures with hidden financial consequences.”*® Moreover, independent assurance
to ensure reliability is difficult to do without specific mandatory disclosures. Thus, the
principles-based disclosure requirement is not rigorous enough to provide meaningful
information to investors with respect to human capital management. Equally important,

the current disclosure requirements do not permit comparability between corporations.
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Because the regulations do not require detailed, reliable, consistent, and comparable
information, investors and other market participants cannot easily evaluate a compa-
ny’s human capital in relation to that of other companies in the market. In fact, human
capital disclosures in 10-Ks filed in 2020 vary wildly in length and detail.%

Requiring public companies to make more detailed workforce disclosures is well
within the SEC’s authority, yet some federal lawmakers are sufficiently concerned
about the SEC’s current principles-based approach that they have introduced legisla-
tion to require more specific workforce disclosures. In February 2020, Sen. Mark
Warner (D-VA) and Rep. Cindy Axne (D-IA) introduced the Workforce Investment
Disclosure Act, which would require all securities issuers to disclose workforce met-
rics.” The requirements detailed in the bill encompass turnover, diversity and demo-
graphics, training, corporate culture, compensation, and health and safety. Crucially,
this bill contains a backstop that essentially gives the SEC two years to finalize rules
and, if it fails, prescribes the use of ISO standards in their place. In the last Congress,
Sen. Tammy Baldwin (D-WI) introduced the Reward Work Act, which would have
allowed workers to directly elect one-third of their company’s board, a measure that
would increase worker voice and presumably make companies more receptive to

workforce-related disclosures.”

Fortunately, SEC Chair Gary Gensler signaled in May 2021 that the agency will
propose a new rule on workforce disclosures.” The commission has since included the

rule as a top priority in its public agenda.”
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Policy recommendations

Given the strong and growing call from investors and other market participants for
detailed human capital information, growing empirical data showing a strong correla-
tion between “good” workforce practices and firm performance, the ease of tracking
employment data digitally, and the wealth of examples of human capital metrics to
draw from, the SEC should move forward as soon as possible with a panel of line-item
human capital disclosures, accompanied by recommendations for data and method-

ologies for calculating those metrics.

The SEC must formulate regulations requiring the disclosure of concrete, quantita-
tive metrics that provide a complete picture of workforce practices. These should be
disclosed in the 10-K. Line-item disclosures are less susceptible to deceptive and selec-
tive statements and furthermore would be subject to audit. To strengthen the value

of the audit, these line-item disclosures should also be subject to the Sarbanes-Oxley
Act’s regulatory requirement that attorneys representing issuers report uncertainties
or possible violations to the chieflegal officer and CEO for resolution.”* Moreover, if a
reporting company claims that a line item is not applicable to it, it should be required

to affirmatively demonstrate why.

Finally, these prescribed disclosures should be required of all domestic and foreign
corporate issuers, investment managers, and private funds that are subject to SEC

registration requirements.

As the SEC and Congress move to expand workforce disclosure requirements, they
should require corporations, at a minimum, to make the following disclosures. These
disclosures should be refined over time and updated as appropriate, but those refine-
ments and updates should not slow the establishment of a core set of disclosures as

soon as possible to meet the needs of investors and other market participants.
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Demographics

While 10-K filers are already required to disclose the number of employees they have,
this number alone cannot capture the full shape and scope of a company’s workforce.

Employee numbers should be more detailed, for example, by showing the following:

* Number of full-time employees, disaggregated by race, ethnicity, and gender

* Number of part-time employees, disaggregated by race, ethnicity, and gender

* Number of contract workers,” disaggregated by race, ethnicity, and gender and
separately by occupation and pay band”

* Summary data on education, experience, and training of the workforce

* List of any human capital certifications, such as the MLT Black Equity at
Work Certification”

This is the bare minimum of information that is commonly used to describe and analyze
a company’s workforce. Without this level of disaggregation, meaningful information can
remain hidden—for example, where a firm has a high level of workers who are women or

people of color but the majority of them are employed in lower-paid positions.

Job quality

Much is made of the need to create jobs, but the quality of the jobs created is just as
important. While the Dodd-Frank Act already requires the disclosure of the ratio of
CEO pay to median salary, there are many more important job quality metrics. The

SEC should require disclosure of the following:

* Median salaries for full-time workers and for part-time workers separately

* Minimum wages for workers, by job duties or another classification

* Percentage of workers paid overtime

* Human resource organizational structure for purposes of determining
compensation, incentives, and promotions

* Expenditures on employee benefits, by job classification, race, ethnicity, and
gender, broken down into EEO-1 job categories

* Total cost of the company’s workforce, including wages, benefits, and other
transfer payments and employee expenses, disaggregated by race and gender

* Lost time due to injuries, illnesses, and fatalities

* Occupational Safety and Health Administration violations, wage and hour
violations, and discrimination violations,” along with the mine safety violations

that are already required under Dodd-Frank™
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* Percentage of suppliers that were audited for safety and health compliance
* Whether the firm has a policy guaranteeing basic human rights of workers
across its supply chain and refrains from doing business with companies that

violate workers’” human rights®*

Details of this nature reflect a company’s values and could signal the potential for
workforce disruption or firm liability. While job quality may seem difficult to pin
down, these mostly quantitative metrics make up the building blocks of job quality.

Worker voice

Study after study has shown that worker power greatly improves productivity and

job quality.*' To that end, companies should disclose the union density within their
workforce and whatever expenditures they make to suppress union organizing. The
disclosure of third-party lawyers and consultants who provide union organizing advice
was outlined in the “persuader rule” proposed by the Department of Labor during the
Obama administration and rescinded during the Trump administration.®* While rein-
statement of the rule by the Labor Department would have the benefit of forcing private
companies to disclose this information, the SEC could move forward and include this

requirement for public company disclosures as well. It should include the following:

* Percentage of workers who are covered by a collective bargaining agreement,**
disaggregated by job classification, race, and gender

* Legal fees or consultant services for union avoidance

* Description of outstanding National Labor Relations Board complaints and
related legal costs

* Standardized survey measures of employee satisfaction

These metrics help translate for investors and others important information that may
otherwise be unknowable. They provide a window into the ability of workers to maxi-

mize their own well-being and productive capacity to the betterment of the firm.

Human capital development

In an increasingly service-based economy driven by technological advancement, skilled
human capital is one of the most valuable assets a company has. While many filers
already acknowledge this in their human capital disclosures, the following quantitative

measures can paint a better picture than the qualitative descriptors provided currently:
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* Total hours of employee occupational training for new and incumbent* workers

* Total expenditures on employee occupational training for new and incumbent
workers, including registered apprenticeship programs, types of labor management
training partnerships, and other trainings for non-temporary hires

* Education level and degree attainment among the workforce, by occupation

* Recruitment costs

* Voluntary and involuntary turnover, internal hire, and promotion rates

* Whether the company has a business plan for workforce retention and redeployment
of workers whose jobs are eliminated as a result of climate change or the firm’s

management of the physical and transition risks associated with climate change®

These workforce development metrics demonstrate in a concrete way how much
effort management actually puts behind claims it makes about the resilience and
strength of its workforce. They also reflect the firm’s prospects for the future as an

OIlgOiIlg concern.

Most of the above indicators are quantifiable and easy to measure, helping paint a
clearer picture about the workforce decisions companies make and inform investors
about a company’s performance on these measures over time. These line items are the
floor, not the ceiling, for human capital disclosures and are not a replacement for quali-
tative descriptions of workforce practices. Moreover, the SEC should monitor and
refine line-item disclosures in this area to ensure that they meet the changing needs of

investors, other market participants, and the public over time.

Though some companies may protest that these requirements are too burdensome, the
evidence suggests that the cost of compliance is modest. The technology to easily col-
lect, track, analyze, and report on these types of data is widely available to businesses
of all sizes. Many of the disclosures listed above can be easily aggregated from numbers
already collected internally or compiled for other federal disclosures, such as those
required by the EEOC. In a pilot program of the High-Road Employer Certification,
participating companies reported that compliance posed few challenges.* Moreover,
10-Ks often include this information already—the SEC simply should require that
these common indicators are reported in a uniform, comparable fashion. For example,
half of 10-K filers already include some information on diversity and inclusion, albeit
rarely in a quantitative form.*” While the proportion of filers currently providing this
information is far too low, the fact that many do demonstrates the feasibility of such
disclosures. At a time when technology has the unprecedented capacity to collect,
organize, store, and analyze data, there is little excuse not to make this information

public and freely available.
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When crafting the disclosure metrics and definitions, policymakers should ensure
that the SEC coordinates with other relevant agencies, such as the U.S. Department of
Labor, to establish common terms and practices. The use of common measures would
not only provide cohesion among government agencies on workforce matters but also
would be more efficient and benefit firms in need of a supportive infrastructure for
sharing workforce data.
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Conclusion

Investors and other market participants need more detailed, reliable, consistent, and
comparable information about companies’ workers and workforce practices to make
informed business decisions. A wide range of studies and data analysis has shown the
importance of human capital management to the profitability and resilience of com-
panies today—information that is useful to investors and many other market partici-
pants, as well as to the public and policymakers concerned about extreme disparities in

incomes, wealth, and treatment of people across races, ethnicities, and genders.

Yet the current SEC-mandated disclosures are clearly inadequate—effectively consist-
ing of one compensation metric and a principles-based regime in which management
can determine what and how to disclose. But basic workforce information is not an
appropriate area for business puffery or, alternatively, confidentiality, nor should the
basic disclosures called for above give rise to any serious proprietary concerns. And
since most companies already track this information, there is no reason to force inves-
tors and other market participants—or the public, for that matter—to search, poten-

tially in vain, for this type of information.

The SEC should adopt a disclosure framework for workforce-related issues without
delay. At a minimum, it should require detailed demographic and job quality informa-
tion, as well as metrics that illicit how firms encourage and incorporate worker voice
and how they ensure that their workers grow and develop skills over time. The required
disclosures should be accompanied by standardized data and methodologies to ensure

that the information is consistent from year to year and comparable across companies.

Transparency around human capital management is a critical first step toward
informed investors; eflicient and fair capital markets; and capital formation that

achieves the outcomes that investors, market participants, and the public expect.
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